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SITTINGS  IN  K.  B.  AFTER  TERM  AT 
WESTMINSTER. 


18S6. 


HUTCHINSON  and  Another  v.  BERNARD.     w«tm,k-t... 

Dec.  I. 

Assumpsit.  tn    i 

m   •  •  Illegal  quef- 

This  was  an  action  for  goods  sold  by  the  plain-  tiom  or 
tiffs,  English  merchants,  to  the  defendant  at  MoU'  v^^^^bycom- 
treal  in  Canada.  miMionenap- 

The  defence  was,  that  the  goods  were  bought  of  the  court 
the  plaintiffs*  factors  in  Montreal  as  principals,  and  c°22.Vo)^i^' 
.  that  the  defendant  had  a  set-off  against  them*  wudiwcr  ex- 

For  the  defence  the  depositions  of  certain  wit-  JSnow^"  maT 
nesses  taken  in  Montreal  were  put  in.  TOc?Srock*o^ 

The  witnesses  were  examined  vivd  voce  under  a  at  the  trial; 
commission  by  order  of  the  court  of  King's  Bench,  ^nn?"objilct 
under  1  W.  4.  c.  22.,  directed  to  four  commis-  totheaniwen 

,      .  ,  ^   •  to  illegal 

sioners,  two  on  each  side,  or  any  two  of  them.  questiomput 

VOL  II.  B  onhuowniide. 


1836. 


Hutchinson 

and 

Another 

V. 

Bbenaed. 


CASES  AT  NISI  PRIUS,  K.  B. 

Sir  F.  Pollock  objected  to  several  questions  as 
illegal,  and  to  the  answers  returned  as  inadmissible 
evidence ;  he  said  that  Lord  EUenborough  had  fre- 
quently struck  out  leading  questions  on  the  reading 
of  interrogatories. 

Cresswell.  Certainly  on  interrogatories;  but  here 
each  party  had  his  own  commissioner,  and  might 
have  objected  to  the  questions. 

Sir  F.  Pollock.  It  does  not  appear  but  that  that 
was  done,  and  overruled  by  the  commissioners. 

>  Patteson  J.  We  are  trying  this  cause  by  the 
rules  of  English  law.  If  when  the  answer  comes  to 
be  read  it  appears  to  be  inadmissible  as  evidence,  it 
may  be  struck  out  and  not  read,  and  so  of  any  ille- 
gal questions.    I  believe  that  is  the  practice. 

Sir  F.  Pollock  objected  to  several  questions  and 
answers  as  illegal,  and  his  Lordship,  having  a  copy 
of  the  depositions  before  him,  ordered  many  to  be 
omitted  by  the  officer. 

Amongst  other  objections,  SivF.  Pollock  objected 
to  an  answer  given  to  a  question  put  on  cross- 
examination  of  the  defendant's  witnesses. 


Cresswell.  The  plaintiff  has  no  right  to  object 
to  an  answer  to  his  own  question ;  the  question  is 
illegal,  and  if  the  party  chooses  to  put  it  he  must 
take  the  answer.  If  the  witnesses  were  examined 
in  court,  a  counsel  could  not  thus  object  to  the 
answer  given  to  his  own  question. 
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Patteson  J.    That  is  so ;  if  a  party  chooses  to 
put  the  question,  he  must  take  the  answer. 

Verdict  for  the  plaintiffs. 

Sir  F.  Pollock  and  Hoggins  for  the  plaintiffs. 
CressweU  and  Wightman  for  the  defendant* 


1836. 


Hutchinson 

and 

Anothbe 

V, 
BCRNAED 


ADJOURNED  SITTINGS  IN  THE  EXCHEQUER. 


FRASER  V.  BlfiRKELEY  and  Another. 

1  RESPAss  for  an  assault  and  battery. 

Plea,  not  guilty. 

Iti¥as  proved,  on  the  part  of  the  plaintiff,  that 
the  defendants  had  gone  to  his  shop,  and  inflicted 
a  grievous  horse-whipping  on  him. 

Thesiger^  for  the  defendants,  opened,  that  the 
plaintiff  was  the  author  of  a  work  called  **  Frasev^s 
Magazinej^  in  which  an  article  had  appeared^ 
grossly  libellous  on  the  defendants. 

Erie  objected  that  the  defendants  had  no  right 
to  bring  forward  substantive  grounds  of  complaint, 
for  which  an  action  might  have  been  brought. 
The  question  has  arisen  in  cross  libels.  Here  the 
provocation  alleged  is  totally    distinct  from  the 
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Dec.  3. 

In  trespass  for 
a  battery,  the 
provocation, 
though  not 
arising  at  the 
time  of  the 
battery,  may 
be  given  in  evi- 
dence under 
Not  Guilty  in 
mitigation  of 
damages. 
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Feaser 

V. 

Bkrkblbt 
and  Anotheb. 


assault  complained  of:  the  defendants  had  no  right 
to  go  out  of  the  transaction  itself. 

Lord  Abinger  C  B.  The  general  rule  is,  that 
what  amounts  to  a  justification  cannot  be  given  in 
evidence  under  the  general  issue,  but  matters  of 
mitigation  may.  Supposing  the  provocation  to 
have  taken  place  at  the  time  of  the  assault,  it  is 
quite  clear  that  it  would  be  admissible  ;  supposing 
the  party  assaulted  had  used  words  of  provoca- 
tion, such  as  calling  the  defendant  a  thief,  that 
might  be  given  in  evidence.  Now,  can  the  cir- 
cumstance of  the  provocation  being  distinct  in 
point  of  time  make  any  other  difference  than  this ; 
that  the  effect  is  lessened?  that  there  has  been 
time  to  cool  ?  I  cannot  consider  that  the  pretext 
for  which  the  assault  was  committed  is  altogether 
unconnected  with  the  complaint  of  a  person  suing 
for  such  assault. 

The  evidence  was  accordingly  received. 

Verdict  for  the  plaintiff. 

Erte,  Kelly  J  and  Talbot  for  the  plaintiff. 
Thesiger  and  Crowder  for  the  defendants. 
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18S6. 


PERRING  V.  HARRIS.  ^n^^T' 

Case.    The  declaration  stated  that  the  plaintiff  was  In  an  action 
an  occupier  of  a  house  within  the  parish  of  Oreen-  whw^^pcdal 
fardTBieahle  and  entitled  to  be  assessed  for  the  relief  ^|^®."  ^ 
ofthe  poor  of  that  parish;  yet  that  defendant,  being  de^ition 
overseer  of  the  poor,  wrongfully  and  maliciously  J^thc mdn^ 
omitted  to  insert  her  name  in  the  rate,  whereby  she  tcn»ncc  of  the 
was  prevented  from  applying  for  and  obtaining  a  ^daidamage 
licence  to  sell  beer,  &c.  on  her  premises.  "eriedrb'^hc 


'  "^  ,  yened  by  th( 

Plea,   that  the  plaintiff  was  not  entitled  to  be  plea,  and  if 
sessed,  &c. 
Issue  thereon. 


1    A  not  travened 

assessed,  &C.  U  admitted. 


The  plaintiff  having  given  evidence  to  show  that 
she  was  the  occupier  of  premises  in  the  parish  which 
entitled  her  to  be  rated  to  the  relief  of  tlie  poor ; 
that  on  those  premises  her  father  had  been  used  to 
carry  on  the  business  of  a  victualler,  and  that  she 
had  made  arrangements  to  carry  on  the  same, 

Kelly  submitted,  that  the  plaintiff  must  be  called. 
If  such  an  action  be  maintainable  at  aUj  it  can  only 
be  on  the  ground  of  some  special  damage  being  sus- 
tained. Here  the  plaintiff  has  indeed  alleged  special 
damage,  but  has  given  no  evidence  of  it;  for,  sup- 
posing her  name  had  been  on  the  rate,  it  does  not 
appear  that  the  magistrates  would  in  their  discre- 
tion have  given  her  a  licence. 

Piatt,  contra,  contended,  tliat  on  these  pleadings 
the  special  damage  was  admitted.    If,  as  the  defen- 
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dant  contends,  the  special  damage  be  the  gist  of  the 
action,  he  ought  to  have  denied  that  special  damage 
by  his  plea,  just  as  in  the  case  of  slander  for  words 
actionable  only  by  reason  of  special  damage. 

Kelly.  It  is  not  necessary  ever  to  deny  in  plead- 
ing what  is  alleged  simply  by  way  of  damage ;  it 
is  for  the  plaintiff  to  give  evidence  of  that,  whatever 
the  form  of  the  plea  may  be. 

LoKD  Abinger  C.  B.  said.  It  appears  to  me  that 
the  defendant  ought  to  have  denied  the  special 
damage  if,  as  is  admitted,  that  special  damage  goes 
to  the  foundation  of  the  plaintiff's  right  of  action ; 
by  merely  traversing  the  title  of  the  plaintiff,  the 
defendant  admitted  some  damage  to  have  been 
sustained  by  her,  supposing  she  has  tide. 

Verdict  for  the  plaintiff. 

Piatt  and  W.  H.  Watson  for  the  plaintiff. 
Kelly  for  the  defendant. 
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SITTINGS  IN  K.B.  AFTER  HILARY  TERM  AT 

WESTMINSTER. 

1837. 


DOE  dem.  WRIGHT  and  Another  v.  SMITH.    Wmtmiksteii, 

Feb.  2. 

The  lessors  of  the  plaintiff  in  this  ejectment  claimed  ^  bfad^^ 
as  devisees  oi  Elizabeth  Taylor.    The  defendant  on  a  judge's 
had  come  into  possession  under  a  lease  oi  Elizabeth  a  sum'mons*^" 
Taylor  to  him,  dated  the  26th  December  1829.       ^"^^^^^z  «t 

T  1  11  n  1     n        ^        -,    r*         a«  a  counter- 

In  order  to  prove  the  lease,  Erie  for  the  defen-  part,  cannot 

dant  produced  what  he  called  a  counterpart,  exe-  St  thelriafai^ 

cuted  by  the  defendant,  stamped  with  a  1/.  10«.  *"  onrinai  for 

stamp :  upon  looking  at  this  instrument  it  appeared  stampassuch^it 

to  have  been  executed  by  both  parties,  whereupon  JJS^^^^'^ 

B    4  counterpart. 


8  CASES  AT  NISI  PRIUS,  K.  B. 

ldS7.       Sir  W.  FoUett   objected  that  it  was  inadmissible, 
1^       being  an  original  lease  and  not  a  counterpart,  and 
dem.  Weiobt  therefore  it  required  a  91.  stamp,  the  rent  being 
■^\"^'™*  above  100/. 


Smith. 


The  defendant  was  bound  by  a  judge's  order  to 
admit  the  document;  and,  in  the  notice  requiring 
the  defendant  to  admit  it  (and  on  which  the  order 
was  founded),  the  document  was  described  as  **  the 
counterpart  of  a  lease  from  Elizabeth  Tayhr  to  the 
defendant,  dated,"  &c. 

Erie  contended  that  under  this  order  the  defen- 
dant was  precluded  from  saying  it  was  not  a  counter- 
part 

Sir  W.  FoUett.  All  that  is  admitted  is,  that  the 
defendant  executed  the  instrument  produced  when 
the  order  was  made. 

Lord  Denman  C.  J.  I  think  you  have  consented 
to  admit  it  as  a  counterpart,  and  cannot  now  take 
this  objection. 

Verdict  for  the  plaintiff. 

Erie  and  Manning  for  the  plaintiff. 

Sir  W.  FoUett  and  Richards  for  the  defendant. 
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STOCKDALE  v.  HANSARD  and  Others.       ^'^«"""' 

Case  for  a  libeL  The  order  of 

The  declaration  alleged  that  the  plaintiff  was  a  Commons  for 
printer  and  publisher  of  learned  and  scientific  works,  Jj^a^'^i^e  ^^^'^ 
and  amongst  the  rest  of  a  certain  physiological  and  certain  book- 
anatomical  book,  on  the  generative  system,  illus-  Reports  laid 
trated    with   anatomical  plates ;  that   the   defen-  ^^^j^'j^gg 
dants  published,  in  a  certain  book,  purporting  to  be  not  exempt 
Reports  of  the   Inspectors  of  Prisons  of  Great  tl^m^^Z 
Britain^  a  certain  libel,  wherein  the  said  book  of  J?  «"  «ctipn  of 
the  plamnff  was  designated  as  ^^  a  work  of  the  most  yiduai  injured 
disgusting  nature,"  and  the  plates  as  "  obscene  and  ^J^^Sr^^^y, 
indecent  in  the  extreme."  ^tS***^*  k* 

Pleas:  1st,  not  guilty  ;  Sndly,  that  certain  persons  ^  ^ 
were  appointed  under  5  Sf  6  W.4f.c.  38.  to  inspect 
certain  prisons,  and  report  tliereon ;  that  they  in- 
spected, amongst  others,  the  prison  of  Newgate, 
that  they  there  found  the  book  in  question,  and 
made  a  report  under  the  act,  in  which  was  con- 
tained the  passage  charged  as  libellous.  The  plea 
then  averred,  that  the  book  so  found  was  and  had 
been  published  by  the  plaintiff,  and  was  of  a  most 
disgusting  nature,  and  the  plates  thereof  obscene 
and  indecent  in  the  extreme. 

Replication,  that  the  book  was  not  of  a  most  dis- 
gusting nature,  nor  the  plates  in  any  manner  ob- 
scene and  indecent,  and  issue  thereon. 

The  Report  of  the  Prison  Inspectors  (purporting 
to  be  published  by  order  of  the  House  of  Com- 
mons,) proved  to  have  been  purchased  at  the  shop 
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of  the  defendants  in  Pall  Mall,  was  put  in  evidence 
by  the  plaintiff. 

Sir  «/•  Campbell  A.  G.  for  the  defendants,  after 
commenting  on  the  indecent  character  of  the 
plaintiff's  book,  contended  that  under  the  circum- 
stances of  the  case  tl)e  publication  of  the  defendants 
was  privileged,  inasmuch  as  they  had  acted  imder 
the  express  orders  of  the  House  of  Commons.  He 
referred  to  Lake  v.  King^  1  Saund.  120.,  1  iet;. 
240.,  Rex  V.  Wright,  8  T.  R.  293.,  and  read  and 
commented  on  the  judgment  of  Lord  Kenyan  in 
that  case.  He  argued  that  this  was  in  fact  a  pro- 
ceeding of  the  House  of  Commons,  and  was 
distinguishable  from  the  case  of  Rex  v.  Lard 
Ahingdan,  1  Esp.  226.  and  Rex  v.  Creevey,  1  M. 
&  S.  273. 

It  was  admitted  that  the  defendants  sold  the 
book,  acting  under  the  following  resolutions  of  the 
House  of  Commons  : — 

"  Haiise  of  CammanSf 

JaviSf  13th  Avgust  1836. 

**  Resolved. — That  the  parliamentary  papers  and 
reports  printed  for  the  use  of  the  House  should 
be  rendered  accessible  to  the  public,  by  purchase 
at  the  lowest  price  they  can  be  furnished,  and  that 
a  sufficient  number  of  extra  copies  shall  be  printed 
for  that  purpose." 

"  Resalutians  of  the  Cammittee  an  Printing, 

Friday,  March  18th,  1836. 
"  1st. — That  the  parliamentary  papers  and  re- 
ports, and  also  the  votes,  and  appendix  to  the  votes. 
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should  be  sold  to  the  public  at  the  price  of  one       1837. 
halfpenny  per  sheet.  ^^y*^ 

"  2d. — That  all  charts,  plans,  or  drawings  which         v. 
these  papers  may  contam  be  charged  at  the  rate   aildt>?m8. 
of  three-pence  for  each  half  sheet,  or  sixpence  for 
each  whole  sheet  of  foolscap  size,  and  one  shilling 
per  sheet  of  larger  size. 

"  Sd. — That  papers  of  former  sessions  now  re- 
maining in  store  be  sold  at  the  same  rate  as  those 
of  the  current  session. 

"  4th. — That  Messrs.  Hansard^  the  printers  to 
the  House,  be  appointed  to  conduct  the  sale. 

"  5th. — That  in  order  to  render  the  parliamentary 
papers  accessible  to  the  public  through  the  means 
of  other  booksellers,  it  is  expedient  that  a  discount 
of  12^ per  cent  should  be  allowed  to  the  trade  who 
shall  become  purchasers. 

"  6th. — That  the  committee  recommend  that 
Messrs.  Hansard  should  charge  in  their  account 
the  actual  expense  incurred  by  them  in  carrying 
on  the  sale,  as  proposed  in  the  said  resolutions.'' 

The  resolutions  were  put  in  evidence  by  the  de- 
fendants, and  they  gave  evidence  as  to  the  character 
of  the  plaintiff's  book. 

Lord  Denman  C.  J.  in  summing  up,  told  the 
jury  that  the  questions  for  their  decision  were,  first, 
the  fact  of  the  publication  of  the  libel  in  question, 
and  whether  it  was  injurious  to  the  plaintiff. — 
Secondly,  was  this  book  of  the  plaintiff^s  of  an  inde- 
cent and  obscene  nature.  If  it  was,  they  were  to  find 
their  verdict  for  the  defendants.     His  lordship  then 
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proceeded,  On  the  third  ground,  which  has  been 
submitted  to  you,  namely,  that  this  is  a  privileged 
publication,  I  am  bound  to  say,  as  it  comes  before 
me  as  a  matter  of  law,  for  my  direction,  I  entirely 
dissent  from  the  law  as.  contended  for  by  the 
learned  counsel  for  the  defendants.  I  am  not 
aware  of  the  existence  in  this  country  of  any  body 
whatever,  which  can  privilege  any  servant  oif  theirs 
to  publish  libels  on  any  individual.  Whatever 
arrangements  may  be  made  between  the  House  of 
Commons  and  any  publishers  whom  they  may 
employ,  I  am  of  opinion  that  tlie  person  who  pub- 
lishes that  in  his  shop,  and  especially  for  money, 
which  can  be  injurious,  and  possibly  ruinous,  to 
any  one  of  His  Majesty's  subjects,  must  answer  in 
a  court  of  justice  to  that  subject,  if  he  challjenges 
him  for  that  libel.  I  wish  to  say  so  emphatically 
and  distinctly,  because  I  think,  if,  on  this  the  first 
opportunity  that  has  arisen  in  a  court  of  justice  on 
such  a  question,  that  point  were  left  unsatisfactorily 
explained,  the  presiding  judge  might  become  an 
accomplice  in  the  destruction  of  the  liberties  of 
ills  country,  and  expose  every  individual  in  it  to  a 
tyranny  no  man  ought  to  submit  to.  I  think  the  case 
quoted  from  the  Term  Reports  on  that  subject  is  not 
applicable  to  the  present ;  it  does  not  go  so  far  as 
this,  and  it  seems  to  me,  that  it  is  not  in  any  respect 
capable  of  being  urged  as  an  authority  to  prevent  my 
going  the  length  I  have  just  now  stated.  Therefore 
my  direction  to  you,  subject  to  question  hereafter,  is, 
that  the  fact  of  the  House  of  Commons  having 
directed  Messrs.  Hansard  to  publish  all  their  par- 
liamentary reports  and  papers,  is  no  justification 
for  them  or  any  bookseller  who  publishes  a  par- 
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liamentary  report,   containing  a  libel  against  any 
man. 

If  however  you  think  the  book  of  the  plaintiff  is 
disgusting,  and  the  plates  obscene  and  indecent, 
then  you  will  find  for  the  defendants  on  their 
second  plea. 

Verdict  for  the  plaintiff  on  first  issue, 
for  the  defendants  on  the  second. 


1837. 


Stockoalb 

o. 

Hansard 

aod  Othses. 


The  plaintiff  in  person. 

Sir  J.  Campbell  A.  G.  and   Cromptan  for  the 
defendant. 


ADJOURNED  SITTINGS  IN  THE  COMMON  PLEAS. 


ERNEST  V.  BROWN. 


WUTMINBTIS, 

Feb  9. 


Debt  on  an  attorney's  bill,  with  counts  on  an 
account  stated  and  for  money  paid. 

Plea,  nunqiuim  indebitatv^  as  to  all  except 
5/.  7^->  and  payment  into  court  of  that  sum  on  the 
second  count.  The  plaintiff  had  a  claim  for  5L 
for  a  cart  sold,  for  which  the  sum  of  St.  ^s.  was 
intended  to  be  paid  into  court ;  but  upon  the  Lord 
Chief  Justice  looking  at  the  record,  there  appeared 
to  be  no  count  for  goods  sold  and  delivered. 


The  record 
maybe 
amended  at 
Nisi  Priusy 
by  adding  a 
count  which 
was  in  the 
declaration 
and  issue 
delifered. 


Wilde  Serjt.  appUed  to  amend  the  record  by 
adding  that  count,  according  to  the  declaration  and 
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issue»  and  he  called  the  plaintiff's  attorney,  who 
produced  the  declaration  and  issue  remaining  in 
his  office,  and  said  that  those  delivered  to  the  de- 
fendant were  copies  of  them. 

TiNDAL  C.  J.,  after  argument,  said,  he  thought 
the  amendment  ought  to  be  made*  The  parties 
evidently  came  here  prepared  to  try  according  to 
the  issue  which  had  been  delivered. 

The  amendment  was  accordingly  made* 

Verdict  for  the  plaintiff. 

fVilde  Seijt.,  Kelly,  and  Peacock  for  the  plaintifll*. 
Alexander  and  J.  Bayky  for  the  defendant. 


Vobk, 
March  16. 


SPRING  ASSIZES,  7  Will  IV. 


YORK. 
Coram  Pattkson  J. 


Hie  threaten- 
ing to  accuse 
tinder  7  &  8 
G.  4.  c.  29.  t.  7. 
need  not  be  a 
threat  to  ac- 
cuse before  a 
Judicial  tribu« 
nal,  a  threat 
to  charge  be- 
fore any  third 


REX  V.  ROBINSON. 

Indictment  for  extorting  money  by  threatening 
to  accitse  the  prosecutor  of  an  unnatural  offence. 
Second  count,  for  extorting  it  by  accusing,  &c. 

The  prisoner  accosted  the  prosecutor  when  he 
was  alone,  and  after  intimating  to  him  that  he  and 
another  person  had  seen  him  in  the  act  of  com- 

penonis  enough. 
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mitting  the  offence  alhided  to,  added  "  Well,  Sir,  18S7. 
**  we  don't  want  to  say  any  thing  about  it,  give  us 
*'  our  allowance  money,  and  we  will  say  nothing 
**  about  it"  He  was  then  asked  by  the  prosecutor 
how  much  money  he  required,  and  answering  five 
shillings,  he  received  that  money  from  the  prose- 
cutor. 

The  prisoner  having  been  found  guilty. 
Sir  G.  Lewin  objected  that  the  words  proved  to 
have  been  spoken  by  the  prisoner  did  not  amount 
to  an  accusation,  or  a  threat  to  accuse,  within  the 
meaning  of  the  act  of  parliament,  7  &  8  Geo.  4.  c.  29* 
8.  7.  The  word  "  accuse  "  imported  a  charge  made 
before  a  magistrate  or  some  judicial  tribunal ;  if  it 
were  used  in  a  larger  sense,  as  extending  to  the  case 
of  a  mere  charge  made  to  the  prosecutor  himself, 
there  was  no  necessity  to  add  the  further  terms  "  or 
threaten  to  accuse :"  for,  construing  the  word  "  ac- 
cuse" in  the  larger  sense,  it  would  comprehend  the 
second  offence  provided  against  by  the  act,  viz.  the 
**  threat  to  accuse,"  inasmuch  as  the  threatening  to 
*  accuse  was  in  itself  charging  the  prosecutor ;  he 
referred  to  JR.  v.  Fuller,  (a) 

S.  Temple  for  the  prosecution.  The  legislature 
could  not  have  intended  to  confine  the  protection 
of  the  act  to  the  rare  case  of  a  charge  made,  or 
threatened  to  be.  made,  before  a  judicial  tribunal. 
It  is  to  be  observed  also  that  the  act  is  in  its  termi» 
declaratory^  and  under  the  old  law  it  was  clear  that 


(a)  Russ.  &  Ry.  408. 
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1837.        extorting  money  by  threatening  to  accuse  the  pro- 
secutor anywhere  J  was  a  felony.  Rex  v.  Egerton.  (a) 

Patteson  J.  said  that  the  objection  ought  in 
strictness  to  have  been  taken  while  the  case  was 
before  the  jury ;  it  being  their  province,  not  his, 
to  say  whether  the  prisoner  had  extorted  the  money 
by  threatening  to  accuse  the  prosecutor  of  an 
unnatural  ofience.  His  lordship  however  expressed 
himself  to  be  clearly  of  opinion,  that  the  words 
spoken  by  the  prisoner  did  bring  the  case  within 
the  act  By  the  former  law  it  was  a  felony  to 
extort  money  by  threatening  to  accuse  the  prose- 
cutor to  any  third  party ;  it  was  not  necessary  that 
the  threat  should  be  that  of  accusing  by  course  of 
law ;  and  the  statute  (jf  k  8  O.  4.  c.  29.  s.  70  being 
declaratory  of  the  former  law,  could  hardly  be  con- 
strued as  less  extensive  in  its  operation :  neither  is 
it  necessary  to  construe  the  term  **  accuse"  in  two 
different  senses,  as  had  been  contended  by  the 
prisoner's  counsel.  The  term  "  accuse,"  throughout 
the  act,  means  to  charge  the  prosecutor  before  any 
third  person  ;  and  "  threatening  to  accuse"  means  • 
"  threatening  to.  charge  before  any  third  person." 
The  conviction  was  therefore  clearly  right. 

The  prisoner  was  accordingly  sentenced. 

Temple  for  the  prosecution. 
Sir  G.  Lewin  for  the  prisoner. 


(a)  Russ.  &  Ry.  375. 
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1857. 


REX  V.  CROSSLEY.  jjj^l^^ 

Indictment  for  obtaining  money  from  the  prose*  Obtaining,  as  a 
cutor  by  false  pretences.  feiT a""' 

The  indictment  stated  that  the  prosecutor  had  wu  accepted 
drawn  a  bill  of  exchange  upon  the  prisoner  for  andne^xdat!^ 
2638/:  which  the  prisoner  had  accepted ;  and  Jj^l^'of th^"^"^' 
that  when  it  became  due,  the  prisoner  by  falsely  amount,forthe 
pretending  that  he  was  then  provided  with  suffi-  ^^^^C^e  bill, 
cient  funds  to  pay  the  full  amount  of  the  bill,  ^^^^^  ^^^ 
excepting  300/.,  obtained  the  last-mentioned  sum  that  &e  pri- ' 
from   the   prosecutor,   contrary  to    the    statute,  ^^^h^Jh^ 

&C.  residue  of  the 

The  &cts  of  the  case  were,  that  the  prisoner  had  offe^i^in^ 
accepted  a  bill,  drawn  on  him  by  the  prosecutor,  J  f/jP,;, ' 
for  the  sum  of  £638/.,  being  the  amount  in  which  the  prisoner 
he  was  at  that  time  indebted  to  the  prosecutor,  ^t^to^be'w 
The  bill  was  put  into  circulation,  and  when  it  prepar^i,  and 

•  *■  not  intending 

became  due  the  prosecutor  became  anxious  about  so  to  apply 
its  being  duly  taken  up  by  the  prisoner,  and  ^«"^"^- 
applied  to  him  on  the  subject^  asking  him  whether 
he  was  prepared  to  pay  it  ?  The  prisoner  answered, 
that  he  was  prepared  with  sufficient  funds,  all  but 
300/.,  and  that  he  expected  to  get  the  loan  of  that 
sum  from  a  friend.  The  prosecutor  expressed  his 
willingness  to  advance  the  300/.  himself,  and  ulti- 
mately did  so  i  but  the  prisoner,  instead  of  taking 
up  the  bill,  applied  the  300/.  to  his  own  purposes, 
and  suffered  the  bill  to  be  dishonoured,  and  the 

VOL.  II.  c 


Cbosslsy. 
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18S7.       prosecutor  ultimately  had  to  pay  it     There  was 
^^       evidence  also,    that   at    the    time    the    prisoner 
V.         obtained  the  money  he  was  not  in  possession  of 
iiinds  sufficient  to  make  up  the  balance  between 
the  2638^  and  the  300/.,  but  was  in  insolvent  cir- 
cumstances. 

Sir  Q.  Lewifif  for  the  prisoner,  contended  that 
the  300/.  was  not  obtained  by  any  thing  amount- 
ing to  a  '*  fidse  pretence"  within  the  meaning 
of  the  act  7  &  8  Geo.  4.  c.  29.  s.  53.  The  pri- 
soner's r^resentation,  that  he  could  take  up  the 
bill  if  the  300/.  were  advanced  to  him,  formed  a 
mere  mis-statement ;  at  the  worst,  a  naked  lie : 
and  if  the  prisoner  had  thereby  subjected  himsdif 
to  be  criminally  prosecuted,  there  was  hardly  a 
merchant  or  tradesman  who  had  not  in  the  coarse 
of  his  business  brought  himself  within  the  same 
charge :  and  he  cited  Rex  v.  WakeUng.  (a)  Rex 
V.  Coddrington.  {b)  Secondly,  the  money  was  not 
obtained  at  all  within  the  meaning  of  the  act :  it 
was  a  mere  loan^  and  it  had  never  yet  been  decided 
that  the  statute  extended  to  cases  where  the  pro- 
secutor had  only  lent,  not  parted  with  the  property 
of,  the  goods  or  money. 

Patteson  J.  The  words  of  this  act  are  very 
general,  and  I  do  not  think  I  can  withdraw  the 
case  from  the  jury.  If  they  are  satisfied  that  the 
prisoner  fraudulently  obtained  the  300/.  from  the 


(a)  R.  &  R.  C.  C.  R.  504. 

(b)  1  Carr.  and  P.  661. 


Crosslet. 
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prosecutor  by  a  deliberate  falsehood,  averring  that  18S7. 
he  had  all  the  funds  required  to  take  up  the  bill  ^^^ 
except  300/.,  when  in  fact  he  knew  that  he  had  ^  v. 
not»  and  meaning  all  the  time  to  apply  the  300/.  to 
his  own  purposes,  and  not  to  take  up  the  bill,  it 
appears  to  me  that  the  jury  ought  to  convict  the 
prisoner.  In  the  case  Rex  v.  Coddrington^  it  does 
not  appear  that  the  prisoner  did  distinctly  allege 
that  he  had  a  good  title  to  the  estate  which  he  was 
selling.  Then  as  to  the  money  being  advanced  by 
the.  prosecutor  only  as  a  loan  ;  the  terms  of  the 
act  cf  parliament  embrace  eveiy  mode  of  obtaining 
money  by  &lse  pretencest  by  loan  as  well  as  by 
transfer.  If  the  legislature  meant  to  use  the  term 
in  a  more  limited  sense,  it  is  to  be  regretted  that 
they  have  not  used  language  which  can  fidrly  have 
that  effect 

Verdict,  not  guilty. 

Baines  for  the  prosecution. 
Sir  O.  Lewin  for  the  prisoner. 


c  2 


so  CASES  AT  NISI  PRIUS, 

18S7. 


Coram  Aldkbson  B. 


M^k\7.  TODD  V.  HAWKINS. 

A  letter  fWHD  LiiBEL.  Flea,  General  Issue,  Not  Guilty, 
hbmotb^in^  The  defendant  was  the  son-in-law  of  a  widow 
!*'^»^®l"'****"  lady  to  whom  the  plaintiff  was  paying  his  addresses ; 
respecting  her  and  the  libd  Complained  of  was  contained  in  a 
gJI^^  letter  sent  by  the  defendant  to  that  ladyj  the 
taining  impu-  letter  charged  the  plaintiff  with  various  acts  of 
tbeperwn  gross  misconduct,  and  warned  the  lady  against 
2^?to*'^  listening  to  his  addresses.  The  letter  requested 
marnr,  u  a  her  to  make  inquiries  into  the  facts  stated,  and  to 
muni^on^'^  act  upon  the  result  of  those  inquiries. 
MJ'^^Sd^'^  For  the  plaintiff  it  was  insisted  that  the  letter 
malice  be  being  a  purely  voluntary  one  on  the  part  of  the 
defendant,  and  not  sent  in  performance  of  any 
duty  imposed,  or  in  compliance  with  any  inquiry 
made  of  him  by  the  lady,  the  communication 
could  not  be  considered  as  a  privileged  one,  and 
that  there  being  no  plea  of  justification,  the  plaintiff 
was  clearly  entitled  to  a  verdict. 


Cresswellf  for  the  defendant,  contended,  that  the 
near  relationship  between  the  parties,  and  the 
interest  which  the  defendant  might  naturally  be 
presumed  to  feel  in  the  contemplated  marriage 
between  his  mother-in-law  and  the  plaintiff,  was 


shewn. 
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itself  sufficient  to  raise  the  presumption  that  the       18S7. 
defendant  acted  bond  fide  and  without  malice. 

Alderson  B.,  in  summing  up  to  the  jury,  said. 
The  question  is  whether  the  letter  was  written 
from  malice  operating  upon  the  mind  of  the  de- 
fendant. If  no  explanation  were  given  of  the 
circumstances  under  which  it  was  written,  the 
law  would,  from  the  contents,  imply  it  to  have 
been  published  with  a  malicious  motive  against 
the  plaintiif.  But  here,  it  is  shewn  that  the  parties 
were  standing  in  circumstances  of  confidence  and 
near  relationship  towards  each  other,  and  I  think 
that  the  defendant's  conduct  is  justifiable,  if  he 
really  believed  in  the  truth  of  the  statements 
which  he  made,  though  such  statements  were  in  &ct 
erroneous.  The  whole  question  is,  whether  this  is 
a  hand  fide  letter :  there  are  warm  expressions,  no 
doubt,  in  the  letter ;  but  casual  expressions  should 
not  induce  you  to  find  the  defendant  guilty,  if  he 
was  really  acting  bond  fide  when  he  used  them ; 
for  it  is  for  the  common  good  of  all  that  com- 
munications between  parties  situated  as  these  were, 
should  be  free  and  unrestrained. 

Verdict  for  the  defendant 

Alexander  and  Wightman  for  the  plaintifil 
CresnoeU  and  Matthews  for  the  defendant. 


c  3 


32  CASES  AT  NISI  PRIUS, 

1837. 


Coram  Alderson  B. 


Yo„^  CLOSE  and  Another  t?.  HOLMES   (registered 

Morck  17.  Officer  of  the  HM  Banking  Company). 

Where  a  1  ROVER  for  some  cream  of  tartar,  brimstone,  and 

goods  for  sale  Plea,  (under  the  jPactor's  Act  6  G.  4.  c.  94*  *.  2.), 

the  bms*!^^  that  one  J.  HoUingworth  was  entrusted  with  and 

landS  and  "^  possession  of  Certain  bills  of  lading,  dock  warrants, 

warehoused  warchousc  keepers'  certificates,  wharfingers'  certifi- 

token^  cates,  and  warrants  or  orders  for  the  delivery  of 

wharfngcrs'  goods  therein  mentioned  (being  the  same  goods  as 

anddock-war-  thosc  mentioned  in  the  declaration);  that  Hotting* 

wi^nam!^  ^^^^  ^'^^^  thereby  enabled  to  appear  as  owner  of  the 

and  then  said  goods,  and  was  believed  to  be  so  by  the  banking 

l^^^  company,  who  had  no  reason  to  know  or  suspect 

and  warrants  ^^j  jjg  ^p^g  j^qj  j-^g  owner  of  them,  and  that  he 

for  an  advance 

of  money  on  pledged  them  to  the  company,  who  made  him  ad- 

5w  held,  vances  on  the  faith  of  them, 

th^such  2nd.  (As  to  converting  theargol)  a  plea  under 

not  protected  the  5th  scctiou  of  the  statute,  that  HoUingworth 

Sectotn  oiT"^  had  a  lien  on  the  goods  for  advances  which  he  had 

6  G.4.  c.  94.  made  to  the  pldntifis,  and  that  he  pledged  them  to 

Trover  by  the  the  banking  company  for  advances  to  be  made  by 

real  owner  of  t^g  company  to  him. 

the  goods.  *^     •' 

Replications.    De  injurid. 

The  plaintiffs  were  merchants  at  Manchester, 
having  establishments  also  dXNaples  and  other  places 
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abroad.    HoUingwarth  was  a  ship  and  insurance       1837. 
broker  and  commission  agent  at  HuU ;    and  the     ^T^^^ 
plamti£&  were  in  the  habit  of  making  consignments  and  Anothea 
to  him  as  their  agent  for  sale.  Holmes. 

In  January  1835  the  ship  Francis  arrived  at 
HvXL^  with  some  brimstone  and  cream  of  tartar,  on 
board,  consigned  by  the  plaintiffi  to  HoUingworth 
for  sale  on  their  account ;  the  bills  of  lading  being 
also  transmitted  to  him  indorsed  by  the  shippers  in 
Uank.    HoUingworth  had  the  goods  landed,  and 
placed  them  in  a  bonded  warehouse  (^Hopwoo^s), 
in  his  own  name.    In  the  following  month  another 
ship  (The  Dean)  also  arrived  at  HtM  with  some 
aigol  and  more  cream  of  tartar  on  board  belong- 
ing to  the  plaintiffi,  and  consigned  in  like  manner 
to  HoUingworth ;  the  bills  of  lading  being  like- 
wise indorsed  and  transmitted  to  him  as  in  the 
former  instance:  the  goods  ear  The  Dean  were 
landed  and  placed  by  HoUingworth  in  his  own  name 
in  the  bonded  warehouse  of  the  JETt^  dock  company. 
In  June  1835  HoUingworth  applied  to  the  defen- 
dants' banking  company  for  an  advance  of  500/.,  for 
which  he  offered  to  lodge  some  goods  which  he 
said  that  he  had  on  consignment,  and  that  he  had 
made  advances  on  them.    The  banking  company 
acceded  to  his  application,  and  on  the  17th  June  he 
obtained  from  the  HiUl  dock  company,  and  lodged 
with  the  banking  company,  an  acknowledgment  in 
writing  that  they  (the   dock  company)  held  the 
argol  and  the  cream  of  tartar  ex  The  Dean  to  the 
order  of  the  banking  company,  and  thereupon  the 
banking  company  paid  his  acceptance  for  500/.     In 
the  month  of  July  the  banking  company  paid  ano- 
ther acceptance  of  HoUingworth  for  250/.,  for  which 

c  4 
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1837-       he  pledged  with  them  a  delivery  order,  accepted 
Vv^^     by  Hopwoodf  for  the  brimstone  and  cream  of  tartar 
aiidAoTB£B«   ex  The  Francis ;  but  on  neither  occasion  did  Hoi- 
HouiEB.      lingworih  pledge  or  produce  to  the  banking  com- 
pany the  bills  of  lading. 

For  the  plaintifis  it  was  contended,  in  respect  of 
the  first  plea,  that  the  banking  company  must,  under 
the  circumstances  proved  in  evidence,  have  known 
that  the  goods  did  not  belong  to  HoUingwarth  ; 
and  Evans  v.  Trueman  (a)  was  cited ;  and  as  to  the 
second  plea,  it  was  denied  that  HoUingwarth  him* 
self  had  any  lien  on  the  argoL  But  it  was  urged 
further,  that  even  if  the  banking  company  acted 
handjidej  and  under  the  belief  that  the  goods  were 
HoUingworth\  still  the  case  was  not  within  the  act 
.  of  parliament.  (6  0. 4.  c.  94.)  That  act  only  gave 
validity  to  pledges  made  by  a  factor  of  bills  of  lading 
and  other  documents  of  that  nature,  evidencing  title, 
and  with  which  the  &ctor  may  have  been  entrusted 
by  his  principals.  All  the  documents  enumerated 
in  the  statute  were  of  that  description  \  but  here  the 
banking  company  made  the  advances  on  the  faith  of 
a  mere  delivery  order  in  the  one  case,  and  of  the 
warehouseman's  acknowledgment  in  the  other; 
neither  of  them  being  instruments  with  which  his 
principals  had  entrusted  him ;  but  both  of  them 
instruments  created  by  the  factor  himself  for  the 
very  purpose  of  raising  money. 

For  the  defendants  it  was  answered,  that  the 
documents  pledged  in  this  instance  came  within  the 
meaning  of  the  act  of  parliament,  being  "  orders  for 

(a)  1  M.  &  Rob.  10. 
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the  delivery  of  goods,"  and  the  &ctor  was  virtually     ^^^V^ 
entrusted  with  those  documents  by  his  principals,       clmk 
inasmuch  as  they  entrusted  him  with  the  goods  in  and  Anothxs 
specie,  and  with  the  bills  of  lading  relating  thereto,      Houfxt. 
by  which  he  might  at  any  time  arm  himself  with 
and  make  use  of  the  delivery  orders,  &c. 

Alderson  B.  left  it  to  the  jury  to  say,  whether 
the  banking  company,  at  the  time  they  made  the 
advances,  were  aware  of  the  fact  that  the  goods  did 
not  belong  to  HoUingworth :  and  whether  HoUing" 
worth  himself  had  any  lien  on  the  argol,  which  he 
could  transfer  to  the  defendant  under  the  5th 
section  of  the  statute.  With  regard  to  the  other 
point,  his  lordship  expressed  a  dear  opinion  that 
the  statute  gave  validity  only  to  pledges  by  a 
&ctor  of  documents  with  which  the  real  owner  had 
previously  entrusted  him,  and  that  it  did  not  extend 
to  the  pledge  of  documents  created  (as  in  the 
present  instance)  by  the  factor  himself.  He  thought 
it  right  that  the  questions  of  fact  should  be  left  to^ 
the  jury,  but  in  the  event  of  their  finding  that  the 
banking  company  made  the  advances  in  ignorance 
that  the  goods  were  not  the  property  of  HoUing^ 
worthy  he  should  still  direct  the  verdict  to  be  entered 
for  the  plaintifis. 

The  jury  found  that  the  banking  company  knew 
that  the  goods  were  not  the  property  of  HoUing" 
worthy  and  that  HoUingworth  had  no  lien  on  the 
argol,  and  there  was  consequently  a 

Verdict  for  the  plaintiff. 

Cresswellf  Cowlings  and  Martin  for  the  plaintiffs, 
Alexander^   IVightman,  and   Totnlinson  for  the 
defendants. 
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CASES  AT  NISI  PRIUS, 


18S7. 


YORK. 
Coram  Patteson  J. 


Yob*, 
Marck  18. 

An  insolvent 
debtor  ac- 
quitted on  a 
former  indict- 
ment for 
omil 

out  of  bis 
schedule,  may 
be  again  in^ 
dict«i  for 
omitting  other 
goods  not 
specified  in 
tne  former 
indictment; 
but  such  a 
course  ought 
not  to  be 
taken  except 
under  yeiy 
peculiar  cir- 
cumstances. 


The  KING  V.  CHAMPNEYS. 

The  prisoner  was  indicted  under  the  insolvent 
debtors'  act  (7  0.4f.c.57.  s.JO.^j  for  fraudulently 
omitting  certain  goods  and  chattels,  to  wit,  10  chairs, 
10  tables,  2  carts,  &c.,  out  of  his  schedule,  presented 
and  sworn  to  on  his  applying  to  be  discharged  under 
the  act,  in  October  1835. 

The  prisoner  now  pleaded  ore  tenus  that  he  was 
tried  for  the  same  offence  at  the  last  assizes,  and 
acquitted. 

The  indictment  upon  which  he  was  then  tried 
was  in  substance  the  same  as  that  to  which  he 
now  pleaded,  except  that  the  two  carts  mentioned 
in  the  present  indictment  were  not  specified  in 
the  former  one.  It  was  however  now  submitted  on 
his  behalf  that  the  two  charges  were  substantially  the 
same  \  the  charge  in  each  indictment  was  that  the 
prisoner  had  fraudulently  presented  and  sworn  to  a 
schedule  which  did  not  contain  a  true  enmneration 
of  his  goods.  The  prosecutor  had  indeed  now  com- 
plained of  certain  chattels  being  omitted  out  of  the 
schedule,  which  he  liad  not  specifically  complained 
of  in  the  former  indictment :  but  that  was  the  prose* 
cutor's  own  fault,  for  the  prisoner  was  prepared  to 
shew  that  the  prosecutor  might  have  included  those 
chattels  in  the  former  indictment.  If  the  prose- 
cutor could  thus  take  the  offence  piece-meal,  a 
separate  indictment  might  be  preferred  for  every 
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article  of  property  that  was  not  included  in  the       1837. 
schedule.  ^I^i;; 

V. 

Sir  O.  Lewin,  for  the  prosecution,  contended   Chamfnsys. 
that  as  the  former  indictment  did  not  charge  the 
prisoner  with  omitting  the  carts  out  of  bis  schedule, 
the  plea  of  autrefois  acquit  could  not  avail  so  far  as 
respected  them. 

Patteson  J.  I  cannot  say  that  the  plea  of  at^ 
trefbis  acquit  is,  in  strictness,  a  good  defence  to  the 
whole  of  this  indictment.  The  prisoner  may  have 
fraudulently  omitted  out  of  liis  schedule  the  goods 
mentioned  in  this  indictment  which  were  not  meur 
tioned  in  the  last;  and,  in  point  of  law,  I  think  a 
prosecutor  may  prefer  separate  indictments  for  each 
such  omission.  But  though  the  present  indictment 
be  in  point  of  law  maintainable,  I  cannot  help  saying 
that,  excepting  under  very  peculiar  circumstances, 
I  think  such  a  course  oughtnot  to  be  pursued;  and 
if  the  case  goes  on,  I  shall  strongly  advise  the  jury 
to  acquit  the  prisoner,  unless  they  think  that  the 
goods,  now  for  the  first  time  brought  forward,  were 
omitted  out  of  the  schedule  under  circumstances 
essentially  different  from  the  otiiers. 

On  this  intimation  of  the  learned  judge's  opinion. 
Sir  O.  Lewin  declined  to  proceed  further,  and 
there  was  aa  acquittal. 

Sir  G.  Lewin  for  the  prosecution. 
Cottingham  and  Robinson  for  the  prisoner. 


28  CASES  AT  NISI  PRIUS, 

18S7. 


LANCASTER, 
Otram  Pattbsoh  J. 


4?i^"^  DOE  dem.  BAMFORD  v,  BARTON. 

The  deciam-    T HIS  was  an  ejectment  to  recover  certain  lands 

•^°-ri^^      formerly   belonging  to  one  Alexander  Kershaw. 

member  of  a     That  person  died  seised  in  1788,  leaving  several 

[S^  hw'm^  ill^timate  sons,  but  no  lawful  issue  j  and  by  his 

mate  brothers   wiU  he  dcviscd  the  property  to  his  ill^timate  sons 

tibie  as  repu-    for  life,  with  remainder  in  tail  to  their  children, 

^®'*'  the  remainder  to  his  own  right  heirs.   The  devisees 

for  life  being  stated  to  be  now  dead,  without  leaving 

issue,  the  lessor  of  the  plaintiff  claimed  as  heir  at 

law  of  the  testator. 

In  order  to  prove  that  J.  S.^  one  of  the  illegiti- 
mate sons  oi  Alexander  Kershaw^  was  dead  without 
issue,  the  counsel  for  the  plaintiff  called  a  wit- 
ness, who  stated  that  he  was  a  son  in  law  of  (^. ), 
another  of  A.  Kershaw's  illegitimate  sons,  (now 
dead)  and  that  he  had  heard  his  fiither  in  law  (X.) 
say  that  his  natural  brother  J.  S.  had  died  many 
years  ago  without  issue. 

Patteson  J.  expressed  an  opinion  that  this 
was  not  admissible  evidence  under  the  head  of 
reputation. 

Atcherley  Seijt,  for  the  plaintiff,  said  there  was 
no  case  excluding  the  declarations  of  a  person  cie 
faeto  member  of  the  family  on  the  ground  that  he 
was  not  legitimate,  and  the  principle  on  which  such 
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declarations  were  received  in  evidence  (m.  the       1837. 
intimate  knowledge  which  the  declarant  must  be     ^oE^deni 
supposed  to  have  of  the  state  of  the  femily)  applied     Bamford 
as  strongly  to  an  illegitimate  as  to  a  legitimate      Babton. 
member  of  it,  if  it  were  shewn,  as  here  it  was 
shewn,  that  he  was  adopted  into  the  fiunily,  and 
virtually  formed  part  thereof. 

Patteson  J.  The  courts  have  not  latterly  been 
disposed  to  enlarge  the  exception  in  favour  of  de- 
clarations of  this  kind.  The  person  whose  decla- 
rations are  now  tendered  in  evidence  was  not,  in 
point  of  law,  a  member  of  the  family  of  his  reputed 
father ;  and  it  would  be  opening  a  new  and  a  wide 
door  to  such  evidence  if  it  were  to  be  received 
merely  because  the  party  was  living  in  habits  of 
intimacy  amongst  those  who  were  members  of 
the  fim^y.  I  think  therefore  I  cannot  receive  the 
evidence. 

The  evidence  was  accordingly  rejected. 

Verdict  for  the  defendant,  (a) 

Atcherley  Seijt,  Wightmarh  and  Martin  for  the 
plaintiff. 

CressweUf  J.  Addison^  Cowlings  and  J.  Hen- 
derson for  the  defendant. 


(a)  See  Johmon  v.  Lawiovh  2  Bingh.  86. 
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LIVERPOOL. 
Coram  Pattbson  J. 


LivBEPoot,    HITCHENv.  TEALE,  HELME,  CUNNING- 
^^^*-  HAM,  and  Two  Others. 

In  Trespass       TrESPASS. 

against  several  Xhe  declaration  contained  counts  for  breaking 
where  upon  and  entering  a  close  of  the  plaintiff,  and  pulling 
mi^^^^R  ^^^'^  ^^^  destroying  a  weighing  machine  erected 
difierent  de-  thcreou,  and  also  counts  for  assaults.  The  defend- 
counJe^Tortiie  ants  pleaded  the  general  issue,  and  several  special 
plaintiff  elects  pleasjustifyinff  the  trespasses  complained  of. 

to  proceed  on    '^   x  i. 

the  trespasses       Issue  thereon* 

onW  c^the'  The  plaintiff  proved  two  distinct  acts  of  trespass 
^^ouSterl**  by  pulling  down  and  destrojring  a  weighing  ma- 
wards  proceed  chine,  once  on  the  5th  October^  (when  only  the 
thl^  defi^  defendants  Teale  and  Helme  were  present,) 
ants)  on  other  and  another  some  time  afterwards,  (the  machine 
el^dSngaiithe  having  been  restored  in  the  mean  time  to  its  former 
T^e^^tefendT  position)  ou  which  latter  occasion  the  two  defend- 
ants agunst  ants  Teale  and  Helme  were  accompanied  by  Cun- 
counsel  aban-  Tiingham  and  the  other  defendants,  and  a  large 
dons  the  case    fcody  of  assistants.    At  the  close  of  the  plaintiff's 

ought  not  to  •'  * 

be  acquitted       CaSC, 
till  the  special 
pleas  in  which 

^med  we  OressweU^  on  the  part  of  the  defendants,  required 

disposed  of.      the  plaintiff  to  elect  for  which  trespasses  he  would 
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go.  Contending  that  he  must  abandon  either  the 
trespasses  on  the  5th  October^  in  which  only  two  of 
the  defendants  (^Hehne  and  Teale)  took  part»  or 
else  the  other  trespasses,  at  which  all  the  defen- 
dants were  present ;  and  he  referred  to  Tail  v^ 
Harris,  (a) 

Starkie,  for  the  plaintiff,  said  he  would  confine 
himself  to  the  trespasses  committed  by  Helme  and 
Tedey  on  the  5th  October^  and  to  such  other  tres- 
passes as  he  could  prove  that  those  two  defendants 
were  jointly  concerned  in. 

Patteson  J.  (after  referring  to  Taitw.  Harris^ 
and  saying  that  he  could  not  very  well  understand 
the  principle  upon  which  that  decision  was  found- 
ed), said,  that  he  thought  the  plaintiff  could  not  do 
this.  If  he  elected  to  proceed  for  the  trespasses 
committed  on  the  5th  October  by  Helme  and 
Teale,  he  might  also  go  for  other  trespasses,  in 
which  those  two  defendants,  and  those  two  only, 
were  concerned ;  but  he  should  not  allow  the  plain- 
tiff to  recover,  even  as  against  those  two,  for  other 
trespasses,  in  which  more  of  the  defendants  than 
Helme  and  Teale  were  implicated. 

Starkie  then  said  he  would  proceed  for  the  tres- 
passes ccmunitted  by  Helme  and  Teale  only. 

CressweU  then  applied  to  the  court  that  the 
defendants  against  whom  no  evidence  had  been 
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adduced,  connecting  them  with  those  trespasses, 
might  at  once  be  acquitted,  in  order  to  their  be- 
coming witnesses  for  the  other  defendants. 

Starkte  objected  that  this  could  not  be  done. 
If  indeed  there  had  been  no  other  plea  than  the 
general  issue,  the  course  suggested  might  be  taken, 
but  here  there  were  special  pleas  on  the  record, 
affecting  even  the  defendants,  who,  on  the  plea  of 
not  guilty,  might  be  entitled  to  an  acquittal. 
Upon  the  special  pleas  those  defendants  might  still 
be  liable  to  pay  costs  under  the  new  rules ;  and  if 
they  were  now  acquitted  and  made  witnesses,  they 
might  give  evidence  in  their  own  behalf,  whereby 
to  relieve  themselves  from  the  costs  of  the  special 
pleading. 


Cresswell  said  it  had  long  been  the  common 
practice  to  acquit  at  the  close  of  the  plaintiff's  case 
such  of  the  defendants  as  then  appeared  entitled  to 
an  acquittal,  and  that  the  new  rules  never  could 
have  been  intended  thus  to  alter  the  course  of 
practice,  and  thereby  deprive  the  defendants,  re- 
maining on  the  record,  of  the  benefit  of  the  evi- 
dence of  the  innocent  co-defendants. 


Patteson  J.  It  seems  to  me  that  the  new 
rules  have,  for  the  reason  suggested  by  Mr.  Starkte, 
materially  altered  the  case.  The  defendants  who 
have  pleaded  special  pleas  of  justification  have  an 
interest  in  the  record,  by  reason  of  their  liability 
to  the  costs  of  those  pleas ;    whatever  becomes 
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of  the  general  issue.    I  think,  therefore,  I  cannot       1837 
assist  the  other  defendants  by  directing  an  acquittal     )T^^\ 
now.  V, 

T£AI.E 

The  application  was  accordingly  refused. 

Verdict,  as  to  defendant  Helmet  Guilty ;  as  to  all 
the  other  defendants.  Not  Guilty. 

Starkie^  Brandt^  and  Cowling  for  the  plaintiff. 
Cresswell  and  Wightman  for  the  defendants. 


JACOB  V.  LEE. 

The  defendant  had  been  served  with  a  notice  re- 
quiring him  to  produce  "  all  and  every  letters 
**  written  by  the  said  plaintiff  to  the  said  defen- 
*^  dant,  relating  to  tlie  matters  in  dispute  in  this 
«  action." 

The  defendant  declined  on  the  trial  to  produce 
a  particular  letter  called  for,  and  contended  that 
the  notice  to  produce  was  too  general ;  it  should 
have  specified  the  letter  alluded  to,  either  by  its 
date  or  some  other  peculiarity,  and  France  v.  Lucy 
(a)  and  Jones  v.  Edwards  (6)  were  cited. 

Patteson  J.  said  he  thought  the  notice  was 
sufRcient.     The  present  case  was  distinguisliable 


Liverpool, 
April  5. 

A  notice  to  pro* 
duce  *'  all  and 
every  letters 
written  by  the 
plaintiff  to  the 
defendant,  re- 
lating to  the 
matters  in  dis- 
pute in  the  ac- 
tion," is  suffi- 
cient to  let  in 
secondary  evi- 
dence of  a  par- 
ticular letter, 
though  it  do 
not  specify  the 
date  of  such 
letter. 


(a)  R.  &  M.  341. 
VOL.  11. 


{h)  M*CleL  &  Y.  139. 


34 


CASES  AT  NISI  PIIIUS, 


1837. 


from  those  that  had  been  cited,  because  the  notice, 
in  this  instance,  did  mention  the  names  of  the 
parties  by  whom  and  to  whom  the  letters  were 
addressed. 


The  plaintiff  was  accordingly  allowed   to  give 
secondary  evidence  of  the  contents  of  the  letter. 

Verdict  for  the  plaintiff. 

Alexander  and  Tornlinson  for  the  plaintiff. 
Cre.ss7veU  and  Wightman  ^or  the  defendant. 


Liverpool, 
March  28. 

A  reversioner 
cannot  sue  for 
the  obstruction 
of  a  right  of 
way,  unless  the 
obstruction  be 
such  as  either 
permanently 
injures  the 
estate,  or  ope- 
rates in  denial 
of  the  right. 


HOPWOOD  and  Others  v.  SCHOFIELD. 

Action  on  the  case  for  damage  done  to  tlie  plain- 
tiffs' reversionary  interest  in  land. 

The  declaration  stated,  that  the  plaintiffs  were  seised 
in  fee  of  certain  lands  and  premises  with  the  appur- 
tenances, and  entitled  to  a  right  of  way  therefrom  for 
carts  and  carriages  over  a  certain  road  leading,  &c., 
to  wit,  at  the  expiration  of  the  tenancy  of  one  J.  S.^ 
now  being  tenant  from  year  to  year  thereof  to  the 
said  plaintiffs.  That  the  defendant  was  the  owner 
and  occupier  of  a  certain  piece  of  land  allotted 
to  him  under  an  Inclosure  Act,  and  that  by  the 
award  made  under  that  Act  the  commissioners 
directed  and  ordered  that  the  road  should  be  kept  in 
Repair  by  the  owners  and  occupiers  of  the  piece  of 
land  of  which  the  defendant  was  so  in  occupation, 
for  the  use  and  enjoyment  of  the  several  allotments 


V. 
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therein  mentioned  (the  plaintiffs*  land  being  one  of       1837. 
the  allotments).     That  the  defendant  nevertheless     ^^T^^^ 
had  n^ected  to  keep  the  road  in  rejpair,  and  that  it  And  Others 
had  &llen  into  great  decay,  whereby  the  plaintiffs 
were  greatly  injured  in  their  reversionary  interest 

Plea,  Not  GuUty. 

It  was  proved  that  the  roadway  had  been  out  of 
repair  for  three  years  ;  that  at  present  it  was  in  such 
a  state  that  it  could  not  be  safely  used  y  but  that  it 
might  be  again  put  into  proper  repair  in  the  space 
of  a  fortnight,  at  an  expense  of  50/.  Evidence  was 
also  given  by  the  plaintiffs,  that  their  lands  would 
let  at  a  less  rent  if  the  road  remained  in  its  present 
bad  condition  than  if  it  were  in  proper  repair. 

CresswelU  for  the  defendant,  objected,  that  the 
action  could  only  be  sustained  by  the  tenant  in 
possession,  and  that  the  present  plaintiffs  must  be 
nonsuited.  The  reversioner  could  not  maintain  an 
action  of  this  kind,  unless  he  could  shew  either 
that  the  act  complained  of  was  in  its  nature  a  per- 
manent injury  to  his  property,  Jackson  v.  Pesked 
(a).  Young  v.  Spencer  (6),  or  else  that  the  act 
endangers  the  right  of  the  reversioner,  as  where  a 
watercourse  is  diverted  from  his  estate,  or  lights  are 
stopped  up:  in  those  cases  the  obstruction  endangers 
the  right,  and  so  works  an  immediate  injury  to  the 
reversioner.     But  here  the  right  does  not  depend 


(a)  1  M.  &  Selw.  234.  (6)  10  B.  &  C.  145. 
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1837.       upon  the  user,  but  is  given  and  preserved  to  tlie 
^T^^***"^     reversioner  by  the  award  of  the  commissioners ;  it 

Ii  OP  WOOD 

And  Others  is  therefore  put  in  no  jeopardy  by  tlie  non-repair  of 
ScHOMELBt    *^^  ^^^»  ^^^^  ^  ^^^  non-repair  had  amounted  to 

actual  obstruction,  which,  however,  it  clearly  did 

not,  • 

Alexander,  contra.  The  plaintiffs'  estate  is 
proved  to  be  of  less  value  by  reason  of  the  defen- 
dant's default ;  tliat  is  a  sufficient  injury  to  entitle 
them  to  bring  this  action.  It  is  also  a  permanent 
injury,  because  if  it  remains  unredressed,  the  estate 
will  be  permanently  deteriorated  in  value. 

Patteson  J.  1  do  not  say  that  a  right  of  way 
may  not  be  obstructed  under  such  circumstances 
as  would  entitle  the  reversioner  to  an  action  on  the 
case }  but  Jackson  v.  Pesked  (a)  and  all  the 
authorities  shew  that  he  can  only  sue  for  a  perma- 
nent injury  to  the  object  of  his  reversionary  inte- 
rest.  How  can  that  injury  be  called  permanent 
which,  it  is  in  evidence,  can  be  redressed  in  a  few 
days  ?  If,  indeed,  there  had  been  any  obstruction 
operating  in  denial  of  the  right,  it  might  have  been 
different;  but  as  the  case  now  stands,  I  do  not 
think  there  is  any  thing  to  be  lefl  to  the  jury,  and 
therefore  the  plaintifls  must  be  called. 

Nonsuit 

Alexander  and  John  Addison  for  the  plaintiffs. 
CressweU  and  Wightman  for  the  defendant. 


(«)  1  M,  Sc  Selw.  234. 
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DORCHESTER. 
Coram  Gurney  B. 


REX  V.  ANDREWS.  Dohch«t«. 

March  11. 

The   prisoner  was  indicted  for  night  poaching,  in  an  indict- 
under  9  G.  4.  c.  69.  ..9.  "^U^:^. 

The  first  count  charged  that  the  prisoner,  with  •.9.  itismffi: 
others,  being  armed,  &c.,  entered  certain  land  in  the  entering  &^** 
occupation  of  A.  B.  in  the  parish  of  Melbury,  &c.  thrTcuJafiJlI 
The  second  count  charged  the  prisoner  with  enter-  of  a.b.&c. 

«  .      .      r        » 1       ^   •       1  .         without  speci- 

mg,  &c.  on  certain  inclosed  land  m  the  occupation  fying  wiiether 
of  ^.  B.  in  the  parish  of  Melburt/.  VZu''^'''''^ 

According  to  the  evidence  for  the  prosecution     if  one  of  a 
the  prisoner  and  two  other  men  were  found  by  the  ere  be^fo^d  " 
gamekeepers  in  a  narrow  halter-path  lane,  running  '"^^heiandspe- 
alongside    of  a  clover  field,  and  close  to   a  gate  co-operating  in 
dividing  the  lane  from  a  down  ;  there  was  also  a  game"in  ad-" 
gate  leading  from  the  clover  field  into  the  down,  ^^1°*"^.^^^', 
which  was  very  near  the  gate  of  the  lane.     A  net  legcd  to  be** 
was  stretched  across  both  gates,  and  a  fourth  man  [^tpedfird 
with  a  dog  was  found  in  the  clover  field.     The  lane 
was  of  considerable  length,  and  with  the  clover  field 
and  down  was  in  the  occupation  of  A.  B.     It  was 
fed  by  him,  and  the  hedges  cut  for  fire  wood ;   at 
the  other  end  there  was  no  gate. 

At  the  close  of  the  prosecutor's  evidence  Saun- 
ders objected  that  the  first  count  was  not  sustain- 
able, inasmuch  as  the  statute  mentioning  open  and 
inclosed  land,    the  indictment  ought    to   specify 
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ias7.  ^  which.  Secondly,  that  the  lane  in  which  tlie  pri- 
soner was  found  was  not  inclosed  land,  as  described 
in  the  second  count. 

For  the  prosecution  it  was  answered  that  it  was 
perfectly  immaterial  whether  the  land  entered  was 
inclosed  or  not ;  and  the  statute  was  worded  to  shew 
that  the  legislature  meant  it  to  be  unimportant, 
the  terms  being  *'  any  land,  whether  open  or  in- 
closed.**  But  that,  at  all  events,  if  the  four  men 
were  of  the  same  party,  they  might  all  be  said 
to  be  found  in  the  clover  field  where  the  fourth  man 
was  found,  the  others  being  employed  on  the  same 
purpose.     R.  v.  Lockett  (a).     R.  v.  Passey  (6). 

In  reply  R.  v.  Dowsel  (c)  was  cited. 

GuRNEY  B.  I  am  quite  satisfied  that  the  first 
count  is  good,  and  I  also  think  that  the  second 
count  is  made  out  by  the  evidence,  if  believed.  I 
think  all  the  prisoners  may  be  said  to  be  found  in  the 
clover  field,  within  the  meaning  of  the  statute,  but 
I  will  reserve  the  point  if  it  shall  be  necessary. 

Witnesses  were  called  for  the  prisoner  to  prove 
an  alibi,  and  the  jury  acquitted  him. 

Moody  for  the  prosecution. 
Saunders  for  the  prisoner. 


(a)  7  Carr.  &  P.  300.  (h)  lb.  282. 

(r)  6  Carr.  &  P.  398. 
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TAUNTON. 
Coram  Gurney  B. 


REX   «•   LOVEL.  Taunton, 

1  HE  prisoner  was  indicted  under  9  G.  4.  c.  31.  s.  The  feet  of 
12.  for  maUciously  shooting  at  Q.  Chinnock  with  ?to*a*rSm of 
Intent,  &c.  a.  b.'s  house 

The  prisoner,  according.to  the  evidence,  had  fired  shoot  A.  B., 
a  gun  into  a  room  of  Chinnock's  house  where  he  ^pj^'^JSJ^him 
supposed   Chinnock  was,  but  it  turned  out  that  in  to  be  in  the 
point  of  fact  Chinnock  was  in  another  part  of  the  luppoita  "^ 
house,  where  he  could  not  by  possibility  be  reached  ^^^^^?  ^^ 
by  shot  from  a  gun  so  fired.  A.  B.,  if  he  be 

Upon  this  the  learned  judge  interposed,  and  asked  [Ijjl]|[^hTro^m, 
the  prosecutor's  counsel  whether  the  indictment  or  within  reach 
could  be  supported  ?   A  man  could  scarcely  be  said 
to  be  shot  at,  who  was  not  near  the  place  where  the 
gun  was  fired. 

.  Kinglake^  for  the  prosecution,  cited  R.  v.  Bat- 
ley  (a),  where  the  commander  of  a  ship,  who  had 
fired  into  another  ship,  was  said  to  have  fired  at 
every  individual  in  her. 

Gurney  B.  That  case  is  perfectly  distinguish- 
able from  the  present;  cannon  shot  fired  into  a  ship 
more  or  less  endangers  every  individual  in  it;  every 
part  of  the  ship  may  be  penetrated  by  cannon  shot ; 
but  that  cannot  be  said  of  shot  fired  from  a  gun  into 
a  room  where  it  is  proved  no  individual  then  was. 

Not  Guilty. 
Kingldke  for  the  prosecution. 

(ff)  U  &  K.  C.  C.  U.  1. 
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iiher  person  to  re- 
assist  the   principal 


iKT  prisoners,  in  their  ad- 

iU'iided  that  the  prisoners 

.in  j)ointof  law  of  shooting  at 

'■()  injure  him,  inasmuch  as  the 

n'cording  to  the  evidence,  was 

',f/er  was  only  struck  acciden- 


.  slimming  up,  told  the  jury  it  was 
urial  for  w^hom  tlie  shot  was  in- 
!i:in  laid  poison  for  one  person,  and 

V.  IIuHf.    Moody's  C.  C.  R.  93. 
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Taunton,       REX  V.  JARVIS,  LANGDON,  and  STEAR. 

April  7. 

undCT  9  a^"!  1  HE  prisoners  Jarvis  and  Langdon  were  indicted 
C.3I.B.  la.for  under  9  G.  4,  c.  31.  s.  12.,  in  the  first  count  for 
lhooting*at  '  maliciousIy,  &c.  shooting  at  G.  Lockyer ;  and  in 
^  rtedV  jiTbe  *^^  second  count,  for  maliciously,  &c.  shooting  at 
rtnick  by  the  C.  Hok.  The  prisoner  Stear  was  charged  as  acces- 
P^:^^^  saiy  after  the  feet, 
aimed  at  a  dif-      'fhe  two  first  prisoners  were  on  the  nitrht  in 

fcrcnt  person.  ••it  i  •  i 

A  prisoner  question  With  a  large  party  poaching  on  ground 
Tn^othe'r  pm^^  withiu  the  charge  of  Hole^  who  was  a  gamekeeper, 
to  harbour  the  Hole  and  LockyeT^  \a\\\  others,  came  up  to 
in">M!econvict*  them,  and  were  about  to  attempt  to  apprehend 
nfter\"hefact^^  some  of  the  party,  when  Jarvis j  according  to  the 
though  he  hiii.  witnesses,  levelled  his  gun  at  Hole  who  was  in 
ofrciiUing,&c.  advance,  but  missed  him,  and  hit  Lockyer^  but  not 
and  the  pri-     danffcroiisly. 

•oner  mav  be  ^  i    /»         i  •         i      i     i  i 

found  guilty  1  lie  couuscl  for  tlic  prosccutiou  had  elected  to 
roboratLTti^  proceed  on  the  count  charging  the  shooting  at 

limouy  of  the    Lockyev. 

tiuiHy  har^^  Tlic  facts  to  provc  the  charge  against  Stear 
ed,  Ate.  were,  that  he  had  employed  a  man,  by  the  name 

of  xTones^  to  remove  the  two  first  prisoners  out 
of  the  way,  he  being  afraid  they  would  give 
evidence  against  his  sons,  who  were  charged  with 
being  of  the  party  of  jwachers.  For  this  purpose 
Stear  had  given  Jones  money,  and  he  had  hidden 
the  prisoners  in  an  outhouse,  belonging  to  Stear^ 
for  a  short  time,  and  then  took  them  out  of  the 
county  during  the  investigation  before  the  magis- 
trates  ;  but  there  was  no  act  of  immediate  harbour- 
ing, or  protecting,  proved  against  Stear^  nor  was  it 
shewn  that  he  had  seen  the  two  first  prisoners  after 


and  OTHEas* 
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the  felony.   The  only  witness  to  prove  the  facts       ^^^21j 
against  Stear  was  Jones.  rIx 

Kinglake,  for  Stear,  contended  that  he  was  ^^jf^J^^JJ^'^, 
entitled  to  an  acquittal.  The  offence  charged 
was  a  felony,  and  the  prisoner  must  be  proved  to 
have  been  an  immediate  agent  in  it  Jones^  who 
actually  took  the  two  first  prisoners  away  and  sup* 
ported  them  was  the  accessary,  and  the  prisoner 
Stear  was  in  the  nature  of  an  accessary  before 
the  fact  to  him.  Secondly,  inasmuch  as  Jones  was 
an  accomplice,  at  all  events  he  ought  to  be 
corroborated,  or  else  the  jury  should  be  directed 
not  to  believe  him. 

GuRNEY  B.  The  facts  proved  are  (if  believed) 
sufficient  to  make  the  prisoner  Stear  liable  as  an 
accessary :  if  he  employed  another  person  to  re- 
ceive, relieve,  comfort,  and  assist  the  principal 
felons,  he  did  it  himself. 

The  counsel  for  the  other  prisoners,  in  their  ad- 
dresses to  the  jury,  contended  that  the  prisoners 
could  not  be  convicted  in  point  of  law  of  shooting  at 
Lockyer  with  intent  to  injure  him,  inasmuch  as  the 
person  aimed  at,  according  to  the  evidence,  was 
another,  and  Lockyer  was  only  struck  acciden- 
tally, (a) 

GuRNEY  B.  in  siunming  up,  told  the  jury  it  was 
perfectly  immaterial  for  whom  the  shot  was  in- 
tended.    If  a  man  laid  poison  for  one  person,  and 


{a)  R.  V.  Hum.    Moody's  C.  C.  R.  93. 
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another  took  it  and  died,  it  would  be  murder ;  so 
a  blow,  aimed  at  one  person  and  killing  another, 
would  make  the  party  equally  answerable.  With 
regard  to  the  necessity  of  confirming  an  accom- 
plice, much  might  depend  upon  the  nature  of  the 
crime  in  question ;  it  was  for  the  jury  to  consider 
whether  there  was  any  thing  in  Joneses  conduct  to 
warrant  their  disbelieving  him. 

The  prisoners  were  acquitted. 

Bere  for  the  prosecution. 
Stone  and  Ball  for  the  prisoners  Jarvis  and 
Langdon. 

Kinglake  for  the  prisoner  Stear. 


Taunton, 
April  s. 

The  mere  use 
of  a  small  stick 
as  a  weapon  by 
a  poacher,  in  a 
sudden  affimy 
with  game- 
keepers, is  not 
enough  to 
prove  such 
stick  an  offen- 
sive weapon 
under  9  G.  4. 
c  69.  s.  9. 
The  jury  must 
be  convmced 
that  the  party 
took  it  with 
him  for  the 
purpose  of 
offence. 


REX  V.  FRY  and  WEBB. 

The  prisoners  were  indicted  under  9  O.  4.  c.  69. 
s.  9.  for  entering  land  by  night  armed  with  offen- 
sive weapons,  to  wit,  bludgeons,  with  intent  to 
destroy  game;  there  was  also  a  count  for  a  common 
assault 

The  only  weapons  proved  to  have  been  used  by 
the  prisoners  were  sticks  ;  one  of  these  was  pro- 
duced, with  which  one  of  the  prisoners,  upon 
being  attacked  by  the  gamekeeper,  had  defended 
himself,  and  knocked  down  the  gamekeeper.  The 
stick  however  was  a  very  small  one,  fairly  answer- 
ing  the  description  of  a  common  walking  stick. 

Upon  objection  being  made  that  the  stick  could 
not  be  considered  an  offensive  weapon  within  the 
statute. 
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Bere^  for  the  prosecution,  cited  22.  v.  John-       1837. 
s(m  (d)y  and  contended  that  the  use  of  tlie  stick, 
made  by  the  prisoner,  shewed  both  the  intention 
of  the  prisoner  and  the  nature  of  the  stick. 

GuBNET  B.  If  a  man  goes  out  with  a  common 
walking  stick,  and  there  are  circumstances  to  show 
be  intended  to  use  it  for  piu*poses  of  offence,  it 
may  perhaps  be  called  an  offensive  weapon  within 
the  statute  ;  but  if  he  has  it  in  the  ordinary  way, 
and  upon  some  unexpected  attack  or  collision  is 
provoked  to  use  it  in  his  own  defence,  it  would  be 
carrying  the  statute  somewhat  too  &r  to  say  it  is 
an  offensive  weapon  within  the  meaning  of  the  act. 

The  prisoners  were  convicted  of  a  common 
assault  only.  (A) 

Bere  for  the  prosecution. 
Stone  for  the  prisoners. 


(a)  Russ.  &  Ry.  492. 

(b)  See  B.  v.  Palmer.     1  Moo.  &  R.  7a 
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Tabntok,  rex  v.  SARAH  SNELL. 

April  \0. 

In  order  to      The  prisoner  WHS  indicted  under  9  G.  4.  c.  31. 

CODVlCt  tt  WO* 

man  under  9    s.  14.  for  endeavouring  to  conceal  the  birth  of  her 

14.  the  body      child. 

of  the  child  The  fects  to  prove  the  attempted  concealment 

must  be  com-  .  i    ^   ^i  •  /»        j         • 

pieteiy  di»-  wcrc,  that  the  prisoner  was  found  going  across  a 
posed  of:  a     y^ j  ^  j^q  direction  towards  a  privy,  with  a  bun- 

pruoner  found    "^  i        mi       -■         n 

with  the  body  die,  and  was  stopped.  The  bundle,  on  examma- 
^ionldlo^h  ^on,  was  found  to  be  a  cloth  sewed  up,  with  the 
about  u)  dis-     body  of  the  child  in  it. 

l)ose  of  It,  can-  "^ 

not  be  con- 
victed. GuRNEY  B.  interposed,  and  said  that  the  prisoner 
could  not  be  convicted,  the  offence  not  having 
been  completed.  The  statute  enacts  that  "  If  any 
"  woman  shall  bt/  secret  huryingj  or  otherwise  dis- 
"  posing  of  the  dead  body  of  the  child,  endeavour 
**  to  conceal  the  birth  thereof,  such  offender  shall 
•*  be  guilty  of  a  misdemeanor.'*  The  body,  then, 
must  be  buried  or  otherwise  disposed  of,  to  bring 
the  case  within  the  act.  Here  she  was  interrupted 
in  the  act,  probably,  of  disposing  of  the  body,'  but 
the  act  was  incomplete. 

Not  Guilty. 


Ball  for  the  prosecution. 
Bere  for  the  prisoner. 
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SITTINGS  IN  K.  B.  AFTER  TRINITY  TERM.  jggy 


THORNTON  v.  STEPHEN. 

WESTMINSTEBy 

June  15. 

Tttis  was  an  action  for  a  libel  contained  in  the  in  an  action 
leading  article  of  a  newspaper  called  the  Christian  ^^f  *{^[^'  ^o"- 

AdvOCate*  newspaper,  the 

One  paragraph  of  the  Ubel,  set  out  in  the  deck-  tSt^oh^xe 
ration,  referred  to  a  report  (contained  in  another  read,  as  part  of 
column  of  the  same    newspaper)   of  an  inquiry  Itl^mJther 
which  had  been  instituted  by  the  leadini;  members  p*"  ^^^^^ 

,       ,    *^  o  same  newspa- 

of  a  Society  of  Methodists  into  the  conduct  of  a  Mr.  per  referred  to 
Bullard,  at  which  inquiry  the  plaintiff  took  part  I^^lSSoC 
against  him* 

The  libel  alleged  various  defamatory  matters 
against  the  plaintiff,  provoked  (as  the  writer  said) 
by  the  part  which  the  plaintiff  had  taken  against 
Mr.  Ballard. 
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1837.  i?.  V.  Richards^  for  the  defendant,  insisted  that 

TiwiiiJoN     ^®  ^^  entided  to  have  the  report  of  the  inquiry 
V.         read  as  part  of  the  plaintiff's  case. 

Stsfhsn. 

Sir  F.  Pollock  admitted  that  the  defendant  was 
entitled  to  have  the  report  brought  under  the  con- 
sideration of  the  jury,  inasmuch  as  it  was  referred 
to  in  the  libel  complained  of,  but  he  contended 
that  the  defendant  could  only  do  so  by  making  it 
part  of  his  own  evidence. 

Lord  Denman  C.  J.  The  same  point,  I  thinks 
arose  in  the  King  v,  Lambert  and  Perrj/  (a). 
It  does  not  indeed  distinctly  appear  in  the  report 
whether  the  remainder  of  the  pulDlication  was  there 
read  as  the  defendant's  case  or  as  part  of  the  plain- 
tifPs;  but  I  think  the  import  of  it  is,  that  it 
shpuld  be  considered  part  of  the  plaintifPs  case. 

The  report  was  accordingly  read  as  part  of  the 
plaintiff's  case. 

Verdict  for  plaintiff,  damages  40^.  (6). 

Sir  F.  Pollock  and  Matthews  for  plaintiff. 
R.  V.  Richards  for  defendant 


(a)  2  Camp.  R.  398. 

(6)  It  seems  reasonable  that  where  a  party  produces  a  docu- 
ment in  evidence  he  must  be  considered  as  producing  the  whole  of 
the  document ;  his  opponent  has  therefore  a  right  to  refer  to  any 
part  of  it,  as  already  in  proof :  in  other  words,  he  may  extract 
the  remaining  contents  of  the  document  (provided  they  be 
relevant  to  the  subject  matter)  and  bring  them  before  the  jury, 
on  the  same  principle  that  he  may  by  cross-examination  extract 
from  a  witness  all  facts  within  that  witness's  memory,  provided 
they  be  relevant  to  the  subject  matter. 
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2,0th  June. 

Memorandum. — The  several  Courts  assembled 
as  usual  this  day ;  but  in  consequence  of  the  demise 
of  His  Majesty  King  William  IV.  they  were  im- 
mediately adjoumed  until  the  morrow.     . 


DOE  dem.  CARTER  v.  JAMES.  w^tminsteu. 

June  21. 


Ejectment  by  the  heir  at  law  of  Daniel  Symondsj  A  witness  is 
who  was  heir  at  law  of  John  Symonds.  produ^e°fn^ 

The  defendant  claimed  as  devisee  of  John  Sy-  obecHence  to 
mondsy  but  admitted  the  pedigree  of  the  lessor  of  will  which  he 
the  plaintiff,  and  called  a  witness  to  produce  the  Ifylf^^^^'^ 
will  o{  Daniel  SymondSj  for  the  purpose  of  shew-  visee  ciafming 
ing  that  (after  bequeathing  his  personal  property  though  it  be' 
in  manner  therein  mentioned)  he  devised  aJl  his  [J^^^^i^f  ^ 
real  estate  to  a  stranger  (  Thomas  MinshulT).  The  personalty,  a» 
witness  stated  himself  to  be  the  attorney  of  Min-  )!^ity,*Md 
^Au//;  that  he  held  the  will   in   question  as  the  ?"^**'*^^T 
attorney  otMinshull,  and  that  he  therefore  declined  posited  in  the 
to  produce  it.  cS.'*"^"^ 

KeUy  and  B.  Andrews,  for  the  defendant,  submit- 
ted that  the  witness  was  bound  to  produce  the  will. 
It  is  a  will  of  personalty  as  well  as  realty,  and 
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1837.  should  therefore,  in  strictness,  have  been  deposited 
in  the  Prerogative  Office.  The  person  withhold- 
ing the  will  from  that  place  of  deposit,  where  the 
public  may  have  access  to  it,  is  a  wrong-doer, 
and  cannot  take  advantage  of  his  own  wrong  by  thus 
refusing  to  produce  a  document  which  the  law  has 
provided  shall  be  open  to  the  public.  If  there  be 
any  doubt  whether  the  wUl  be  or  be  not  a  will  of 
personalty  as  well  as  realty,  the  learned  judge 
may  himself  inspect  it  for  the  purpose  of  ascertain- 
ing that  fact :  a  course  which  is  often  taken  in 
questions  arising  under  the  stamp  laws.  Besides, 
at  present  the  will  is  only  known  as  the  will  of  one 
Daniel  Symonds :  whether  Thonias  MinsliuU  be 
the  devisee  under  it,  non  constat  until  the  docu- 
ment be  produced. 

Sir  J.  Campbell  A.  G.  It  was  admitted  in  the 
opening  that  Minshull  claimed  as  devisee  under 
St/monds^s  will,  which  is  therefore  one  of  his  mu- 
niments of  title,  and  the  attorney  acts  correctly 
in  withholding  it.  As  to  the  supposed  obliga- 
tion on  the  devisee  of  lodging  the  will  at  Doctors 
Commons^  the  will  is  here  in  question  only  as  a 
will  which  need  not  be  so  lodged,  viz.  as  a  will  of 
realty. 

Lord  Denman  C.  J.  Mr.  MinshtUlhas  this  will 
as  a  devisee  under  it ;  and  that  being  so,  I  do  not 
think  I  can  call  on  his  attorney  to  produce  it.  It  is 
suggested  that  it  is  a  will  of  personalty,  and  that  I 
may  refer  to  it  to  ascertain  whether  the  fact  be  so : 
but  I  do  not  think  that  a  judge  has   any  more 

12 
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privil^e  to  examine  the  document  than  any  one 
else.     I  cannot  call  on  the  witness  to  produce  it 

Verdict  for  defendant,  (a) 

Sir  John  Campbell  A.  G.  and  Fn/  for  the  prose- 
cution. 

Kell^y  B.  Andrews  and  Roberts^  for  the  defen- 
dant. 


1837. 

Doe  detn. 
Carter 

V, 

Jamks. 


(a)  A  rule,  calling  on  the  defendant  to  shew  cause  why  there 
should  not  be  a  new  trial,  has  been  obtained  on  other  points, 
and  is  still  pending. 


ADJOURNED  SITTINGS  IN  THE  EXCHEQUER. 


PIRIE  V.  STEELE. 


London, 
June  30. 


Assumpsit  on  a  time  policy  effected  on  the  ship  A  new  ship  wa* 
Augusta  Jessie  J  from  27  February  j  1835,  to  26  and  injured 
February^  1836.  ^'•°™  ^*2^7 

The  defendant  paid  money  mto  court,  and  pleads  and  the  freight 
ed  that  the  plaintiff  had  not  sustained  any  damage  ontri^^^ 
beyond  the  amount  so  paid  into  court  X*l  ^^^^^'  . 

rm        1-  .       •!.•  •        r>.       1         *^^^     Being  unable 

1  he  ship  met  With  injury  m   September^  1835,  to  procure 
on  her  voyage  from  Madras  to  London^  and  the  IvXhrYhe 
amount  paid  into  court  was  sufficient  to  cover  the  ^ent  to  jifa- 
loss  sustained  by  that  injury,  supposing  the  under-  to^'^n  freight 
writer  was  entitled  to  the  customary  deduction  of  ^^^^J^» 

^  ^  and  a  rresn 

one  third,  the  assured  having  had  the  benefit  of  new  policy  was  en- 
work  for  old  :  if  the  underwriter  was  wo<  entitled  to  ship'tal^i'olt*'^ 

on  the  home- 
ward voyage;  the  route  being  a  common  one  for  ships  chartered  to  New  South  Wales: 
Held,  that  the  ship  was  on  her  first  voyage,  and  that  consequently  the  underwrite:*8  were 
not  entitled  to  a  new-for-old  deduction  of  onc-tliird. 

VOL.  II.  E 


PiBIS 

v.- 
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1837,  that  deduction,  the  amount  paid  into  court  was  in- 
suflScient  It  was  admitted  that  the  underwriter  had 
no  right  to  deduct  one  third,  if  the  ship  was  at 

Stulb.  the  time  of  the  loss  to  be  considered,  a  new  ship 
on  her  first  voyage.  It  appeared  by  the  evidence 
that  the  ship  was  built  at  Sunderland  in  1834,  and 
was  shortly  afterwards  chartered  by  the  govern- 
ment from  London  to  Port  Jackson  and  Van  Die^ 
men*s  Landj  for  the  purpose  of  conveying  con- 
victs, at  a  certain  rate  of  freight,  payable  on  arrival 
there.  The  plaintiff  effected  a  policy  on  the  ship 
for  that  voyage.  The  ship  completed  her  outward 
voyage,  and  being  unable  to  procure  a  homeward 
cargo  from  Van  Diemen*s  Land,  the  captain  took 
her  in  ballast  to  Madras^  and  there  procured  a  home- 
ward freight  to  London.  The  policy  in  question 
in  this  action  was  effected  after  the  ship  left  Van 
Diemen*s  Land,  and  the  loss  arose  in  her  homeward 
voyage  from  Madras  to  London. 

Under  these  circumstances  the  plaintiff  con- 
tended that  the  ship  was  on  her  first  voyage;  and 
he  called  witnesses  to  prove,  that  when  ships  were 
chartered  from  England  to  N.  S.  Wales  or  Van 
Diemen*s  Land,  it  was  a  customary  route  for  them 
to  go  on  to  Madras  for  the  purpose  of  getting 
a  freight  home  to  England,  and  that  the  ship  was 
in  the  mercantile  world  understood  to  be  on  her 
first  voyage  until  she  returned  to  England. 

Sir  J.  Campbell  A.  G.  for  the  defendant, 
insisted  that  the  ship  being  chartered  to  New  South 
Wales,  the  freight-  made  payable  there,  and  the 
first  policy  ending  there,  she  must  be  considered 
as  having  completed  her  first  voyage  when  she 
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reached  that  destination ;  if  so,  the  loss  not  having       18S7. 
arisen  until  her  next  voyage,  the  rule  entitling     ^-^V*^^ 
underwriters  to  the  new-for-old  deduction  of  one-  ^^ 

third  applied,  and  he  cited  De  Costa  v.  Newn-  Steele. 
ham  (o),  Poingdestre  v.  Rot/al  Exchange  Assurance 
Company  (ft),  to  shew  the  disinclination  of  the 
courts  to  narrow  that  rule.  He  referred  also  to 
Thonipson  v.  Hunter j  tried  before  Mr.  J.  BayUy 
on  the  Northern  Circuit,  where  the  policy  was 
effected  in  Dublin  on  a  voyage  from  the  Humber 
to  the  Baltic  and  back,  and  where  a  practice  was 
relied  upon  by  the  ship  owner,  as  prevailing  on  the 
Humber  J  that  all  ships  were  considered  as  new  ships, 
so  as  to  exclude  the  underwriter  from  the  de- 
duction, if  they  had  been  only  built  twelve  months.  • 
Mr.  J.  Bayley  held,  that  the  policy  being  an  Irish 
one,  the  practice  on  the  Humber  could  not  be  set 
up  to  counteract  the  general  rule,  and  the  plaintiff 
recovered  the  full  amount  of  his  loss.  He  also 
cited  Fenwick  v.  Robinson,  (c) 

The  Attorney  General  then  called  many  witnesses 
(principally  underwriters)  for  the  defendant,  who  all 
agreed  that  under  the  circumstances  of  the  present 
case  the  voyage  from  Madras  to  London  was  not  the 
first  voyage ;  but  on  their  cross-examination  they 
gave  very  different  tests  by  which  to  decide  whether 
a  ship  was,  or  was  not,  on  her  first  voyage ;  some 
saying  that  the  first  voyage  ended  where  the  first 
freight  was  earned ;  others,  that  if  a  ship  came 
home  in  ballast,  her  homeward  voyage  was  a  con- 

(a)  2  T.  R.  407.  (b)  R  &  M.  378. 

(c)  Danson  and  LI :  R.  8. 
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1837.       tinuation  of  the  outward  voyage,  forming  only  one 
voyage  ;  some  witnesses  gave  it  as  their  opinion  that 
the  question  depended  upon  the  particular  language 
Steklb.       of  the  policy,  others  on  the  particular  language  of 
the  charter-party. 

On  Sir  JP.  Pollock  rising  to  reply  for  the  plaintiff, 
the  jury  stopped  him,  and  expressed  themselves 
satisfied  that  the  rule,  allowing  a  deduction  of  one- 
third,  did  not  apply  to  such  a  case  as  the  present. 

Lord  Abinger  C.  B.  expressed  himself  of  the 
same  opinion,  saying,  that  in  his  judgment  the 
meaning  of  the  term  "  first  voyage'*  was  to  be 
ascertained  by  the  general  understanding  of  mer- 
chants, and  not  by  the  opinion  of  underwriters 
only. 

Verdict  for  the  plaintiff. 

Sir  jP.  Pollock^  Thesiger^  and  Richards  for  the 
plaintiff. 

Sir  J.  Campbell  A.  G.  and  Maule  for  the  de- 
fendant 
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YORK. 
Gnram  Coltman  J. 


REX  V.  BAKER.  ^li^'^f; 

Indictment  for  poisoning  John  King.  on  an  indict- 

The  poison  was  administered  in  a  cake  which  '"^"5  «g«^"!' 

■  ,  a  prisoner  for 

the  deceased  ate  for  breakfast,  immediately  after  the  murder  of 
which  he  was  taken  ill,  and  told  his  son  not  to  eat  wWcif wm  also 
the  remainder  of  the  cake.     His  maid-servant,  who  ^^^^..^y,?* 
was  present,  (and  had  made  the  cake,)  said  that  consequence: 
she  was  not  afraid  of  it ;  and  thereupon  she  did  eat  Ju^ng  decia^^ 
of  it,  and  was  in  consequence  poisoned,  and  speedily  rations  are 
died.     Her  dying  declarations,    (made  after  she 
knew  of  her  master,  J.  King^s,  death,  and  while 
she  was  conscious  of  her  own  approaching  death,) 
as  to  the  manner  in  which  she  had  made  the  cake, 
and  that  she  had  put  nothing  bad  in  it,  and  that  the 
prisoner  was  present  eating  his  breakfast  at  one  end 
of  the  table  while  she  was  making  the  cake  at  the 
other  end  of  it,  having  been  tendered  in  evidence 
on  the  part  of  the  prosecution, 

DundaSj  for  the  prisoner,  objected  that  the  de- 
clarations were  not  admissible  in  evidence  against 
him.  He  submitted  that  the  only  person  whose 
dying  declarations  could  be  received  in  evidence 
against  the  prisoner,  was  the  party  whose  death 
formed  the  subject  of  enquiry  at  the  trial.  Here, 
the  jury  were  impanelled  to  enquire  into  the  cause 
of  the  death  oiJohn  King^  and  not  into  the  cause 
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of  the  death  of  the  maid-servant  The  rule  had 
always  been  strictly  adhered  to.  He  cited  Rex 
V.  Hutchinson  (o)  where  the  prisoner  was  indicted 
for  administering  savin  to  a  pregnant  woman,  with 
intent  to  procure  abortion.  The  woman  being  dead, 
evidence  of  her  dying  declarations  being  tendered  for 
the  prosecution,  was  rejected  by  Baj/ley  J.  because 
the  woman's  death  was  not  the  subject  of  enquiry. 

CoLTMAN  J.,  after  consulting  Parke  B.,  ex- 
pressed himself  of  opinion,  that,  as  it  was  all  one 
transaction,  the  declarations  were  admissible,  and 
accordingly  allowed  them  to  go  to  the  jury ;  but 
he  said  he  would  reserve  the  point  for  the  opinion 

of  the  Judges. 

Acquittal. 

Atcherley  Serjt.  and  R.  C.  HiUyard  for  the  pro- 
secution. 

Dundas  for  the  prisoner. 

(a)  2B.&C^608.«. 


WESTERN  CIRCUIT.-DEVIZES. 
Coram  Patteson  J. 


Devizes. 
July  17. 

A  porter  who 
in  the  course 
of  his  business 


DAY  V.  BREAM. 


Case  for  a  libel.    Plea,  Not  Guilty!  ^'■ 

„. „       The  libel  complained  of  was  a  printed  handbill, 

Sco"teking  containing  imputations    on    the    plaintiff  clearly 

libellous  hand-  ^     ,..   ,  -r .     .      .  .     . 

bills,  b  not  liable  in  an  acUon  for  libe]>  if  he  be  shewn  to  be  ignorant  of  the  contents 

of  the  parcels. 
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Kbellous.     The  plaintiff  lived  at  Marlborough;       1837. 
the  defendant  was  the  porter  of  the  coach-oflSce  at     ^-'t^^ 
that  place,  and  it  was  his  business  to  carry  out  and  «. 

deliver  the  parcels  that  came  by  the  different  Bebam. 
coaches  to  the  olKce.  For  the  plaintiff  it  was 
shewn  that  the  defendant  had  delivered  on  the 
same  day  paper  parcels,  tied  up,  and  containing  a 
large  quantity  of  the  handbills  in  question,  to  two 
or  three  inhabitants  of  the  place,  to  whom  the  par- 
cels were  directed.  No  carriage  was  marked  or 
charged,  nor  any  thing  changed  for  porterage.  No- 
thing was  shewn  to  prove  that  the  defendant  was 
aware  of  the  contents  oCthe  parcels. 

Bare  submitted  that  no  case  was  made  out  to  go 
to  the  jury. 

Patteson  J.  ruled  that  there  was  enough  to 
call  upon  the  defendant  to  shew  how  he  became 
possessed  of  the  parcels. 

Witnesses  were  then  called  for  the  defen- 
dant, who  proved  that  the  parcels  in  question 
were  some  of  five,  which  came  by  the  London 
coach,  inclosed  in  a  large  parcel  directed  to  the 
defendant,  each  of  the  inclosed  parcels  being  di- 
rected to  some  inhabitant  of  the  place.  The  de- 
fendant was  not  charged  with  any  carriage  for  the 
parcel,  because  it  was  usual  to  bring  things  gratis 
for  the  servants  of  the  coach  proprietors ;  and  he 
was  directed  by  a  proprietor  who  happened  to  be  in 
the  office  when  the  parcel  arrived,  to  deliver  the 
ipclosed  parcels  to  the  persons  to  whom  they  were 
directed. 
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Patteson  J.,  in  summing  up,  left  it  to  the  jury 
to  say  whether  the  defendant  delivered  the  parcels 
in  the  course  of  his  business  without  any  knowledge 
of  their  contents;  if  so,  to  find  for  him,  observing, 
that  prima  facie  he  was  answerable,  inasmuch  as  he 
had  in  fact  delivered  and  put  into  publication  the 
libel  complained  of,  and  was  therefore  called  upon 
to  shew  his  ignorance  of  the  contents. 

Verdict  for  the  defendant 


Erie  and  Barstow  for  the  plaintiff. 
Bere  for  the  defendant. 


DrvizES, 


An  agent  to 
receive  rents 
and  let  has 
authority  to 
determine  a 
tenancy.    In 
ejectment  a 
person  defend- 
ing as  landlord 
is  bound  by 
the  same 
estoppel  as 
the  tenant  in 
possession. 


DOE  d.  EARL  MANVERS  v.  JAMES 
MIZEM  and  JOHN  MIZEM. 

UAMES  MizEM  was  the  tenant  in  possession,  and 
John  Mizeni  had  entered  into  a  consent  rule  to 
appear  and  defend  as  landlord. 

The  steward  of  Earl  Manvers  had  let  the  pre- 
mises to  James  Mizeni  from  year  to  year,  and  had 
given  him  the  usual  notice  to  quit.  It  appeared  on 
cross  examination  of  the  steward,  that  at  the  time 
of  the  demise  to  James  Mizem  the  premises  were 
under  a  demise  from  year  to  year  to  another  person, 
who  had  absconded  and  left  the  premises  vacant, 
but  had  not  surrendered,  nor  received  notice  to 
quit.  The  steward  stated  that  he  was  in  the  habit 
of  letting  Earl  Manvers^s  lands,  and  receiving  the 
rents,  and  accounting  to  him,  and  that  he  succeeded 
a  former  steward  who  did  the  same,  but  no  ex- 
press authority  was  shewn. 
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It  was  objected,  that  no  authority  to  determine  a       1837. 
tenancy  was  shown,  Doe  d.  Mann  v.  Walters  (a),     ^^•V"^ 
and  that  the  right  to  the  possession  was  still  in  the  Earl  Manvers 
former  tenant.     That  though  James  Mizem  might  ,  ^^  ^' 
be  bound  by  the  estoppel  not  to  dispute  his  land-  and  Akuthxb. 
lord's  title,  there  was  nothing  to  shew  that  John  was. 

Patteson  J.  An  agent  to  receive  rents  and  to 
let  has  authority  to  determine  a  tenancy,  2?oe,  d. 
Marsac  and  Others  v.  Read.  (6)  John  Mizem  de- 
fends James*s  possession ;  if  James  has  no  right, 
John  can  have  none  to  the  possession.  He  is 
equally  bound  by  the  estoppel. 

Verdict  for  the  plaintiff. 

Bompas  Seijt.  and  Bere  for  the  plaintiff. 
Crowder  and  Ball  for  the  defendant. 


(a)  10  B.  &  C.  626.  {b)  12  East  57. 


LAUNCESTON. 
Coram  Patteson  J* 


DOE  d.  HARVEY  v.  FRANCIS.  Launcestoit, 

August  1. 

This  was  an  ejectment  brought  for  a  stamping  mill.  Where  the 

__,        ,  «    ,  1   .      »m  1  /%  ^'^'y  evidence 

The   lessor  of  the  plaintiff  proved  payment  of  of  a  tenancy 
rent  to  him  by  the  defendant,  and  the  delivery  ^J^^the  JL? 
of  a  notice  to  quit  signed  by  the  lessor  of  the  son  paying  is 

plaintlli.  liberty  to  ex- 

plain the  payment,  and  to  shew  on  whose  behalf  it  was  received* 
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18S7.  Erie  proposed  to  put  in  evidence  an  answer  in 

jT*^^  Chancery  of  the  lessor  of  the  plaintiff,  in  which  he 
Hartet  had  sworn  that  he  had  no  legal  interest  in  the  mill, 
FBANcig.     ^^^  ^^  acted  as  agent  for  third  parties,  namely, 

of  the  adventurers  in  a  mine,  of  which  the  lessor 

of  the  plaintiff  was  one. 

Crowder  objected,  that  the  tenant  was  estopped 
from  disputing  the  title  of  a  person  to  whom  he  had 
paid  rent. 

Patteson  J.  overruled  the  objection,  and  held, 
that  where  a  tenancy  was  attempted  to  be  esta- 
blished by  mere  e^ddence  of  payment  of  rent,  with- 
out any  proof  of  an  actual  demise,  or  of  the  tenant's 
having  been  let  into  possession  by  the  person  to 
whom  the  payment  was  made,  evidence  is  always 
admissible  on  the  part  of  the  tenant  to  explain 
the  payment  of  rent,  and  to  shew  on  whose  behalf 
such  rent  was  received. 

Erie  was  accordingly  allowed  to  give  evidence,  to 
shew  the  real  interest  of  the  lessor  of  the  plaintiff; 
but  upon  such  evidence  being  given,  it  appeared  to 
the  learned  judge,  that  in  point  of  fact  the  defen- 
dant had  taken  the  mills  of  the  lessor  of  the  plaintiff 
as  his  tenant :  and  thereupon  a  verdict  was  directed 
for  the  lessor  of  the  plaintiff,  subject  to  a  bill  of 
exceptions  upon  other  points. 

Crowder  and  M.  Smith  for  the  plaintiff. 
Erie  and  Jardine  for  the  defendant. 
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BRIDGWATER. 
Coram  Patteson  J. 


MASTERS  V.  LEWIS.  BaiDcwAXEB, 

August  7. 

On  this  cause  being  called  on,  A  NisiPrius 

record,  to 

Brief  for  the  defendant,  objected  to  its  being  "dutHngJI^d 
tried,  as  it  did  not  appear  that  the  distringas  had  panneiare 

I  1     mi  ^  1      1    1  111       annexed,  may 

been  returned.  The  record  had  the  pannel  and  the  be  withdrawn 
venire  attached,   and  the  distringas^  which  was  andamraded 
correct,  except  that  the  words  "  The  execution  of  ^indorringon 
^^  this  writ  appears  by  the  pannel  annexed. — Alejc-  the  ex^u^ 
"  ander  Adair,  Sheriff,''  were  wanting.  S^SSi.'' 

Bompas  Serjt.  claimed  that  the  sheriff  should  be 
allowed  to  complete  the  writ  by  the  indorsement  of 
the  execution  of  it  in  the  usual  words. 

The  under-sheriff  was  examined,  and  stated  that 
the  proceedings  were  regular,  and  that  the  practice 
was  to  make  the  return  of  the  distringas  in  the 
country  ;  that  it  was  the  duty  of  the  plaintiff's  attor- 
ney  to  bring  the  writ  for  the  return  to  be  indorsed, 
and  the  pannel  to  be  annexed  ;  and  that  the  jury  in 
the  pannel  annexed  to  the  venire  had  been  regularly 
summoned. 

Patteson  J.  said  it  was  a  piece  of  gross  negli-> 
gence  on  the  part  of  the  attorney,  and  he^tated 
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whether  to  allow  the  record  to  be  completed,  but, 
after  consideration,  said  that  the  record  might  be 
MASTKas     withdrawn  and  completed  by  the  under-sher^,  and 
Lewis.       re-cntcred. 

This  was  done  instanter,   and  the  cause  pro- 
ceeded. 

Verdict  for  the  plaintiff. 

Bompds  Serjt  and  Stone  for  the  plaintiff. 
Brie  and  Barstow  for  the  defendant. 


bbidcwateb,  fitz  v.  rabbits. 

August  9. 

In  order  to  let  ^ssuMPSiT  for  use  and  occupation. 

in  secondanr  pig^,  NoU  aSSUmpSlt. 

evidence  Ota  rr«i        i   /»  i  •  •  t 

docnnient,it  V  The  defence  to  this  action  was,  that  the  pre- 
that  A^wiroh  ^lises  had  been  taken  by  the  defendants  father, 
for  that  docu-  and  uot  by  the  defendant.  In  fact  they  had  been 
have  been  occupicd  from  1831  by  a  gamekeeper,  put  into  them 
n^e  for'the  ^^  ^^  defendant,  and  his  servant,  as  it  was  alleged 
purpose  of  the  on  the  part  of  the  plaintiff. 

^rchamongst  ^^  Order  to  provc  the  terms  of  the  ori^al 
the  proper       taking,    the    defendant  called   his    brother,   who 

papers  three  i     i        i      i      i  •       i      i        i      ..• 

years  before  Stated,  that  he  had  seen  a  paper  m  the  handwriting 
S^'ilrhSd  of  the  plaintiff  directed  to  his  father,  containing  his 
sufficient,  proposals  for  the  taking.  The  father  died  in  1833, 
and  after  his  death,  and  nearly  three  years  before 
the  commencement  of  the  present  action,  the  wit- 
ness and  the  defendant,  who  was  one  of  his  father's 
executors,  had  searched  for  the  paper  amongst  the 
papers  of  the  father  in  his  house,  and  could  not  find 
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it.  Subsequently  to  this,  the  defendant  had  re-  1837. 
moved  some  of  the  papers  from  the  house,  and  no 
further  search  had  been  made.  It  did  not  appear 
for  what  purpose  the  search  had  been  made. 
The  witness  said  he  believed  the  paper  had  been 
destroyed. 

It  was  objected  for  the  plaintiff,  that  second- 
ary evidence  was  inadmissible;  that  a  search 
ought  to  have  been  made  for  the  purpose  of  the 
action,  both  in  the  house  of  the  father,  where  the 
widow  and  one  of  the  executors  were  living,  and 
also  amongst  the  papers  removed. 

Patteson  J.  It  would  certainly  have  been 
more  satisfactory  if  a  recent  search  had  been  made ; 
but  I  must  take  it  that  the  search  amongst  the 
papers  shortly  afler  the  father's  death  was  sufficient, 
and  would  have  been  enough  to  let  in  secondary 
evidence  at  that  time;  and  though  I  do  not  recol- 
lect any  instance  in  which  a  search  made  for  other 
purposes  than  letting  in  secondary  evidence,  and  so 
long  ago  as  three  years,  has  been  considered  enough, 
yet  I  think  I  ought  not,  under  the  circumstances, 
to  reject  the  secondary  evidence. 

The  witness  was  allowed  to  state  the  contents  of 
the  paper,  and  a  verdict  for  the  plaintiff  was  after- 
wards taken  upon  terms  agreed  on. 

Crawder  and  Moody  for  the  plaintiff. 
Erk  and  Butt  for  the  defendant 
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Beidowatsb, 
August  7. 


Only  one 
penalty  can 
oe  recovered 
against  the 
same  party 
under  6  G,  4. 
c.  16. 1.  120^ 
though  there 
may  be  differ- 
ent acts  of 
concealment ; 
and  different 
acts  may  be 

Siven  in  evi- 
ence  on  one 
count.  SemblCi 
a  creditor  of 
the  bankrupt 
may  be  liable 
to  the  penalty, 
thouch  a 
fraudulent 
preference  was 
intanded. 


BROOKS  and  Another,  Assignees  of  JAMES 
BOE,  a  Bankrupt,  v.  GLENCROSS. 

Debt,  on  6  Oeo.  4.  c.  16.  s.  120,  to  recover  a  pe- 
nalty for  the  wilful  concealment  of  a  bankrupt's 
goods. 

The  declaration,  after  reciting  that  James  Boe 
was  a  trader,  &c.,  and  had  become  bankrupt,  and 
that  a  fiat  in  bankruptcy  had  issued  against  him, 
and  reciting  the  proceedings  had  under  that  fiat, 
stated  that  the  defendant,  knowing  the  premises, 
after  the  said  James  Boe  became  a  bankrupt,  un- 
lawftilly  and  wilfully  concealed  certain  personal 
estate  of  the  said  James  Boe^  consisting  of  divers 
goods  and  chattels  (setting  them  out),  and  did  not, 
within  forty-two  days  after  the  issuing  of  the  fiat,  or 
at  any  other  time,  discover  such  estate  to  the  com- 
missioners named  in  the  fiat,  or  to  any  commissioner 
of  the  court  of  bankruptcy,  or  to  the  plaintiflfs, 
whereby  the  defendant  had  forfeited  for  his  offence 
100/.,  and  also  1,000/.,  being  double  the  value  of 
the  personal  estate  so  concealed  and  not  disco- 
vered. 


The  defendants  pleaded,  1st,  That  the  defendant 
did  not  wilfully  conceal  the  said  personal  estate,  or 
any  part  thereof. 
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2d,  That  the  defendant  did,  within  forty-two  days 
after  the  issuing  of  the  said  fiat,  discover  to  the 
ooramissioners  (setting  out  their  names)  the  per- 
sonal estate  of  the  s^d  James  Boe. 

The  plaintiffit  took  issue  on  these  pleas. 

It  appeared  in  evidence  that  on  the  4th  oiMay^ 
1886,  Boe  (the  bankrupt)  and  the  defendant  en- 
gaged a  waggoner  to  convey  some  packages  belong- 
ing  to  the  bankrupt  from  WeUsj  where  the  bankrupt 
lived,  to  the  house  of  the  defendant  at  Bridgwater. 
The  waggoner  stated  that  he  accordingly  carried 
to  the  house  of  the  defendant  goods  of  the  weight 
of  about  half  a  ton.  The  date  of  the  fiat  was  the 
28th  Jbfay,  1836;  on  the  20th  June  following,  the 
Messenger  under  the  commission  went  to  the  defen- 
^^f  s  house,  and  told  the  defendant  that  he  had  a 
^^rrant  to  search  for  the  goods.  The  defendant  said 
*ha.t  there  were  some  there,  and  shewed  tliem  to  the 
''^^ssenger,  who  took  possession  of  them.  There  was 
s^nne  evidence  to  shew  that  the  removal  was  made 
^rider  suspicious  circumstances. 

Ividence  was  also  offered  on  the  part  of  the 

P^^ntiffs,  that  in  May^  Boe  and  the  defendant  had 

carried  some  goods  to  the  house  of  one  Boys^  at 

^^eUs,  to  be  kept  there  by  him,  which  Boys  gave 

^p  to  the  messenger  on  the  1 8th  June. 

Crowder  and  Kinglake^  for  the  defendant,  con- 
tended, that  this  evidence  was  inadmissible,  on  the 
ground  that  it  was  proof  of  a  separate  and  distinct 
^t  of  concealment.     They  submitted  that  there 
^ing  but  one  count  in  the  declaration,  only  one 
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and  Akotrsi, 

Assignees  of 

James  Bob, 

a  Bankrupt, 

Glincbosb; 


n  Bankrupt, 
QiMscmossm 
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1837.       act  of  concealment  could  be  given  in  evidence  in 

'^■•V^^     this  action,  and  that  a  separate  penalty  might,  by 

•nd  Another,  Other  proceedings,  be  recovered  for  each  separate 

Asagnees  of   concealment.     The  offence  charged  did  not  involve 

-   ■      *    any  question  of  guilty  knowledge  ;   and  therefore 

the  rule  which  in  various  cases  allows  evidence  of 

circumstances  not  connected  with  the  particular 

offence  to  be  given  in  order  to  raise  a  presumption 

of  guilty  knowledge  in  the  particular  transaction, 

does  not  apply. 

Bompas  Serjt,  for  the  plaintiffs,  submitted,  that 
under  the  6th  Oeo.  4.  c.  16.  s.  120.  only  one  pe- 
nalty could  be  recovered,  and  that  any  number  of 
acts  might  be  adduced  to  shew  a  wilful  concealment 
of  a  bankrupt's  property. 

Patteson  J.  I  do  not  think  a  separate  penalty 
could  be  recovered  for  each  distinct  act  of  conceal* 
ment,  and  I  will  therefore  admit  the  evidence. 

The  evidence  was  accordingly  given. 

Crowder^  in  addressing  the  jury  for  the  defen- 
dant, contended  that  the  act  of  parliament  did  not 
apply  to  any  case  where  a  previous  debt  existed 
between  the  bankrupt  and  the  party  charged :  that 
any  substraction  of  goods,  under  such  circumstances, 
from  the  bankrupt's  estate,  might  amount  to  a 
fraudulent  preference,  but  was  not  the  offence  con- 
templated by  the  statute  :  and  he  ofi^red  evidence 
to  shew  that  the  defendant  was  a  creditor  of  the 
bankrupt,  and  that  some  of  the  goods  had  been 
delivered  up. 
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Patteson  J.,  in  summing  up  said,    If  the  de-       ^®^'^- 
fendant  is  to  be  considered  as  a  hondjide  creditor  of      3^^^^. 
tlie  bankrupt,  this  is,  as  far  as  my  experience  goes,  And  Amother, 
a  novel  action.     It  is  brou^t  under  the  6  Qeo.  4.    jaiISTboe, 
e.  16.  s.  120.  The  truth  is,  that  creditors  often  per-   ^  Bankrupt; 
suade  a  bankrupt  to  give  them  a  preference  in  the    Gi^mcross. 
settlement  of  their  claims ;  but,  as  &r  as  I  know,  no 
one  has  been  for  such  conduct  considered  as  having 
committed  an  offence  within  the  120th  section  of 
this  act  of  parliament.     In  my  opinion,  the  section 
was  meant  to  apply  to  persons  assisting  a  bankrupt 
in  the  concealment  of  his  goods  on  behalf  of  the 
bankrupt  himself,  but  not  to  a  case  of  debtor  and 
creditor.     StilJ,  looking  to  tlie  words  of  the  act,  I 
am  not  prepared  to  say  but  that  such  a  case  as  I 
have  last  mentioned  may  come  within  the  terms  of 
the  section. 

His  lordship  then  commented  on  the  evidence, 
and  after  observing  that  there  was  here  no  sufficient 
-evidence  of  any  debt  existing  fi-om  the  bankrupt, 
left  the  two  questions  to  the  jury :  first,  of  the 
concealment;  and,  secondly,  whether  the  defendant 
had  given  up  the  goods. 

Verdict  for  the  defendant. 

Bampas    Serjt,    Erle^    and    Barstow  for    the 
plaintiffs. 

Crowder  and  Kinglake  for  the  defendant. 
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CASES 

ARGUED  AND  DECIDED 

AT    NISI   PRIUS 

IN  THE  QUEEN'S  BENCH, 

AT  THE  SITTINGS  AFTER 

MICHAELMAS    TERM, 

1  Vict.  1837. 


SITTINGS  IN  Q.  B.  AFTER  TERM  AT 
WESTMINSTER. 


westmins™.      doe  dem.  LONDON  DOCK  COMPANY 
i>^c.  1.  V.  KNEBELL  et  UX. 

Where  d^.       Ejectment  bv  virtue  of  a  proviso  for  re-entry  on 

rectors  of  a  •'  ,*  ,  •' 

company         breaches  of  covenant  contained  in  a  lease  to  one 
Shh'a^po^  Margravey  under  whom  the  defendants  claimed, 
of  reentry.  The  LondoTi  Dock  Company  were   established 

the  coml^ny  by  act  of  parliament,  39  &  40  G^.  3.  c.  47.,  and  by 
IS^^bylTact  ^  subsequent  act  (49  O.  3.  c.  156.  s.  5.)  it  was 

of  parliament, 

which  (amongst  other  things)  enacted, ''  that  all  contracts  &c.  theretofore  entered  into 
with  the  directors  of  the  company  shall  be  as  valid  and  effectual,  to  all  intents  and  pur- 
poses, as  if  the  company  had  beeu  incorporated  when  the  same  contracts,  &c.  were 
entered  into,  and  as  if  the  same  had  been  entered  into  with  the  said  incorporated  com- 
pany :"  Held,  that  the  incorporated  company  might  support  ejectment  on  the  clause  of 
rc-entrj% 


CASES  AT  NISI  PRIUS,  Q.  B.  1  VICT.  67 

enacted,  **  that  it  should  be  lawful  for  the  directors       1837. 
of  the  said  company,  or  any  thirteen  or  more  of         y^ 
them,  to  sell,  dispose  of,  or  to  let  out  or  demise  on  Lq^^on  Dock 
leases  or  at  rack  rent,  any  part  of  the  lands,  &c.  con-     Company 
veyed  to  the  company  in  pursuance  of  the  former      knebei.l 
acts."  ct  Ux. 

The  lease  in  question  bore  date  12  January^ 
1813,  and  was  made  by  thirteen  of  the  directors  of 
the  company  (acting  in  pursuance  of  the  last  cited 
act  of  parliament)  to  Margrave  for  a  term  of  sixty 
years ;  and  it  contained  a  clause  of  re-entry,  by 
which  it  was  provided,  "  that  if  the  rent  or  any  part 
thereof  should  be'  in  arrear,  &c.,  or  in  case  of  the 
breach  or  nonperformance  of  all  or  any  of  the 
covenants,  &c.,  it  should  and  might  be  lawful  for 
the  said  London  Dock  Company,  their  successors  or 
assigns,  or  for  the  directors  for  the  time  being  of  the 
said  company,  or  any  thirteen  or  more  of  them,  or 
any  person  or  persons  authorized  by  and  acting  on 
behsdf  of  the  said  company,  their  successors  or 
assigns,  or  of  the  directors  for  the  time  being  of 
the  said  company,  or  any  thirteen  or  more  of  them, 
at  any  time  or  times  thereafter,  into  and  upon  the 
said  premises  or  any  part  thereof,  in  the  name  of 
the  whole,  to  enter,  in  order  and  to  the  intent  that 
the  said  London  Dock  Company,  their  successors  or 
assigns,  or  the  directors  for  the  time  being  of  the 
said  company,  might  haveagain,  repossess,  and  enjoy 
the  said  demised  premises  as  in  their  first  and  former 
state,  any  thing  herein  contained  to  the  contrary 
notwithstanding/'  By  a  subsequent  act  of  parlia- 
ment (9  G.  4,  c.  116.)  the  London  Dock  Company 
was  incorporated ;  and  by  the  fourth  section  of 
that  act  it  was  enacted  "  that  all  contracts,  cove- 
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1837.  nants,  agreements,  leases,  moilgages,  bonds,  secu- 
^^^V^  rities,  and  other  engagements,  of  what  nature  or 
London  Dock  kind  soever,  which  at  the  time  of  the  passing  of 
Company  jj^g  ^ct  should  have  been  entered  into  with  or 
Knbull  by,  or  given  to  or  by,  the  directors  of  the  said 
®'  *'  company  or  any  of  them,  or  any  person  or  persons 
duly  authorized  by  them  or  any  of  them,  under  the 
authority  of  the  said  recited  acts  or  any  of  them; 
should  continue  as  valid  and  effectual,  to  all  intents 
and  purposes  whatsoever,  as  if  the  said  company 
had  been  incorporated  at  the  respective  times 
when  the  same  were  entered  into,  and  as  if  the 
same  had  been  respectively  entered  into  with  or 
by,  or  given  to  or  by,  the  said  incorporated  com- 
pany ;  and  all  such  contracts,  covenants,  agree- 
ments, leases,  mortgages,  bonds,  securities,  and 
other  engagements  should  and  might  be  enforced 
by  and  against  the  said  incorporated  company/'  By 
section  nine  of  the  same  act  it  was  enacted,  "  that 
all  and  singular  the  docks,  basins,  lands,  &c.,  and 
hereditaments,  and  all  real  and  personal  property 
whatever,  which  under  or  by  virtue  of  all  or  any  of 
the  several  therein-before  mentioned  acts  had  been 
from  time  to  time  purchased,  &c.,  by  or  on  behalf 
of  the  said  London  Dock  Company,  and  which  were 
then  vested  in  the  company,  or  in  any  of  the  directors 
of  the  said  company,  or  any  other  person  or  persons 
in  trust  for  the  said  company,  should  be  and  the 
same  were  thereby  absolutely  vested  in  the  said 
London  Dock  Company  thereby  incorporated,  to 
hold  to  them^  their  successors,  &e." 

Peacock^  for  the  defendants,  contended,  that  the 
lessors  of  the  plaintiffs  (the  incorporated  company) 


(a)  5B.&C.  355. 
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were   not  competent  to  bring  this  action.     The       1837. 
lease  was  made  by  thirteen  directors  of  the  com-     ^-'t^^ 
pany,  before  it  was  incorporated ;  and  the  covenants  Londos  dJck 
were  all  entered  into  with  such  directors.     Those     Company 
directors,  therefore,  or  persons  claiming  as  grantees      Knebell 
of  the  reversion  under  them,   could  alone  avail 
themselves  of  the  clause  of  re-entry.     The  present 
lessors  of  the  plaintiff  did  not  claim  as  their  gran- 
tees; and  though  it  may  be  admitted  that  the  act 
9  G.  4.  vested  the  property  in  them,  it  contained 
no  words  sufficient  to  transfer  to  them  the  right  of 
re-entry  under  the  proviso  of  this  lease ;  and  he 
cited  Berkeley/  v.  Hardy,  (ji) 

Lord  Denman  C.  J.  (stopping  Sir  F.  Pollock.^ 
It  appears  to  me  that  the  language  of  the  fourth 
section  answers  the  objection ;  the  effect  of  that 
section  is,  that  the  lease  is  to  be  considered  in  the 
same  light  as  if  it  had  been  made  by  the  incorpo- 
rated company  ;  and  if  it  had  been,  it  is  admitted 
the  present  action  would  be  maintainable. 

Verdict  for  the  plaintiff. 

Sir  F.  Pollock  and  Robinson  for  the  plaintiff* 
Peacock  for  the  defendant. 
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Qyj^^^j^j^    RAWLINS  and  Anotlier,  Directors  of  the  Eagle 
^cc.  12.  Insurance     Company,    v.     DESBOROUGH, 

Secretary  to  the  Atlas  Assurance  Company. 

Declaration  on  Tiiis  wasan  action  on  a  policy  of  insurance  on  the 
hisurance  ^^^  ^^  John  Cochrane^  effected  the  24th  day  of 
averred  that     September ,  1836,  for   the  sum  of  4000/-,  for  the 

the  person  n  n 

insured  was  in  term  of  four  ycars. 

pie^Mha^hl'        The  declaration  stated,  that  the  policy  was  made 

was  in  bad       on  the  basis  of  a  certain  declaration  of  the  plaintiffs 

health,  with  a        -  .   -  .         ,  i  i  •        x 

verification,  which  was  sct  out,  statmg  (amongst  other  things) 
tha^^'h^'i^M  in  ^^  y^sixaX  particulars  as  to  the  constitution  and 
good  health,  as  liabits  of  the  saidJoA/i  Cochrane^  and  that  the  said 
declaration,  ^  Johu  Cochrane  was  at  the  time  in  good  health,  and 
andconciuding  Jt  was  then  averred  that  the  said  declaration  was 
Held,  that  '  in  all  respccts  true.  There  were  several  pleas  and 
the  right*'"  ^^sues  joined  thereon,  in  which  the  affirmative  was 
begin.  on  the  defendant ;  but  on  his  counsel  claiming  a 

Only  one  •    r.  ^     i. 

counsel  on         Hght  tO  DCgm, 
each  side 
is  to  be  heard 

on  the  claim         Sir  John  Campbellj  for  the  plaintiffs,  relied  on 

b^nl'and  the  *^^  ^^^^^  joined  on  the  second  plea,  which  alleged 

^v!^^rl  ^^\       "  ^'^^^  *^^^  ^^^  John  Cochrane  was  at  the  time  of 

has  the  right     making  the  policy  in  bad  liealth,*'  and  concluded 

to  reply.  ^jj.}^  ^  verification,  to  which  plea  the  plaintiffs  had 

replied,  **  tliat  the  said  John  Cochrane  was  in  good 

health,  as  in  the  said  declaration  is  alleged,"  and 

concluded  to  the  country.     He  urged,  that  it  was 

a   condition   precedent   to   tlie  plaintiffs'  riglit  to 

recover,  that  they  should  sliew  Cochrane  to  have 
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been  in  good  health  ;  therefore,  the  plea  that  he       18S7. 
was  not  in  good  health,  but  was  in  bad  health,  was     ^'•V^^ 
a  mere  negation  of  the  declaration.    As  there  is  no  and  Anothee 
presumption  of  good  health,   the  plaintiffs  must  j^      *• 
prove  that  averment  in  the  declaration.     Unless  the 
plaintiffs  give  evidence,  the  defendant  will  be  en- 
titled to  a  verdict  j  the  affirmative,  therefore,  lies  on 
the  plaintiffs. 

On  Sir  F.  Pollock  rising  to  support  the  argu- 
ment for  the  plaintiffs, 

Lord  Denman  ruled,  that  only  one  counsel  on 
each  side  had  a  right  to  be  heard  ;  and  on  a  further 
question  arising  as  to  the  right  to  reply,  his  lord- 
ship ruled,  that  as  it  was  the  claim  of  the  defendant, 
WUde  Serjt.  had  a  right  tb  reply. 

Wilde  Serjt.  The  plea  avers  that  Cochrane 
was  in  bad  health,  and  concludes  with  a  verifica- 
tion, not  to  the  country.  The  plaintiffs  only  repeat 
the  allegation  of  their  declaration ;  but  it  is  not 
these  allegations,  but  the  traverse  ultimately  taken, 
which  fixes  the  burthen  of  proof,  and  with  it  the 
right  to  begin.  Here,  unless  the  defendant  sup- 
ports his  plea,  which  the  plaintiffs  have  traversed, 
the  plaintiffs  will  be  entitled  to  the  verdict 

Lord  Denman  C.  J.  It  lies  on  the  plaintiffs  to 
establish  that  which  is  the  very  condition  of  the 
insurance,  namely,  that  the  party  whose  life  is 
insured  was  in  good  health.  The  plaintiffs,  there- 
fore, are  entitled  to  begin. 

Verdict  for  the  plaintiffs. 
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1837.  Sir  J.    Campbell  A.  G.,    Sir   F.    Pollock,  and 

^jp<^^^      Wightman  for  the  plaintiffs, 
and  ANoiuEB.       Wilde  Seijt,  Sir  W.  Follett,  and  R.  V.  Richards^ 
De«o»ough.    for  the  defendant 


A   rule   for  a  new   trial   is   pending  on  other 
points. 


WzBTMIMSTEn, 

Dec.  21. 

Whereaparty^ 
registered 
amongst  the 
voters  for  a 
county,  as  a 
50/.  occupier, 
had  ceased 
before  the 
election  to 
occu()y  the 
premises  for 
which  he  was 
so  registered, 
but  had  en- 
tered on  the 
occupation  of 
other  premises 
of  equal  value, 
— such  party 
has  no  right 
to  vote. 


The  QUEEN  v.  DODSWORTH. 

This  was  an  indictment  against  the  defendant,  a 
voter  for  the  county  of  ilfu/i//^^^^',  founded  upon 
the  58th  section  of  the  Reform  Act  (stat  2  W.  4. 
c.  45.),  for  falsely  and  wilfully  stating  at  the  last 
election  for  that  county,  in  answer  to  tlie  third 
question  there  put  to  him  by  the  poll  clerk  (as 
directed  by  the  act  of  parliament),  viz,  "  Have  you 
the  same  qualification  for  which  your  name  was 
originally  inserted  in  the  register  of  voters  now  in 
force  for  the  county  of  Middlesex  ?"  that  he  had  j 
whereas  he. had  not 

Plea,  Not  Guilty. 

The  facts  of  the  case  appeared  to  be,  that  the 
defendant  was  put  upon  the  register  in  the  autumn 
of  1836,  in  the  following  form  : 


Name. 

Place  of  Abode. 

Nature  of  Quali6cation. 

Where  situate. 

Bodsworth,  Wm. 

Tumham  Green. 

£50.  a  year  and  upwards. 

Tumham  Green. 

At  the  time  of  the  registration  the  defendant  was 
occupying  a  house  at  Tmmkam  Qreen,  as  tenant  to 
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a  Mr.  King,  at  the  rent  of  60l.  per  annum.  He  left 
that  house  at  Lady  Day  1837,  but  in  April  com-  The  Queen 
menced  the  occupation  of  another  house  at  TWw-  ^  ^' 
ham  Ghreenj  as  tenant  to  a  Mr.  Lawless^  at  a  rent  of 
50/.  and  upwards  per  annum^  and  he  was  in  occu- 
pation of  this  last-mentioned  house  from  April  until 
and  at  the  time  of  his  polling  and  making  the  state- 
ment complained  of  in  the  indictment. 

Sir  W.  FoUetU  for  the  defendant,  contended,  that 
the  circumstance  of  his   having  discontinued  the 
occupation  of  the  house  for  which  he  registered 
did  not  destroy  his  qualification,  so  long  as  he  occu- 
pied another  house  of  adequate  value,  within  the 
same  local  limits  as  that  described  in  the  register. 
The  voter  is  not  asked,  **  whether  he  occupies  the 
same  house**  as  that  for  which  he  registered  ;  but 
whether  he  is  in  possession  of  "  the  same  qualifi- 
cation.''   Now,  the  qualification  is,   being  a  501. 
occupier,  and  that  qualification  the  defendant  did 
in  fact  retain  when  he  answered  the  question  at  the 
election.    There  is^  at  all  events,  no  express  pro- 
vision to  prevent  the  party  from  voting ;  and  it 
liad  been  held  by  more  than  one  committee  of  the 
House  of   Commons,  that,   notwithstanding  the 
change  of  occupation,  the  tenant  at  501.  a  year  was 
entitled  to  vote ;  and  he  referred  to  the  Soutli* 
amptan  case.    But  supposing  the  defendant  to  have 
been  in  error  in  the  construction  which  he  put  upon 
the  act  of  parliament  j  it  was  at  all  events  very 
excusable  for  him  to  be  in  error,  for  this  is  just  one 
of  the  very  points  of  doubt  to  clear  up  which  an  act 
of  parliament  was  two  sessions  ago  brought  into 
parliament   He  also  submitted  that  there  was  here 
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The  Queen 

V. 


1837.       no  evidence  as  to  what  the  occupation  was,  ill  re- 
spect of  which  the  defendant  was  in  fact  registered ; 
nay,  it  was  consistent  with  the  terms  of  the  r^istra- 
DooswoBTH.   tion,  that  he  was  registered  as  a  leaseholder  not  in 
occupation,  under  s.  20. 

Lord  Denman  C.  J.,  in  summing  up  the  case  to 
the  jury,  said.  As  the  register  is  silent  as  to  the 
precise  nature  of  the  voter's  claim,  it  is  matter  to 
be  explained  by  evidence  what  that  claim  really  was ; 
and  here  that  explanation  has  been  given  by  shewing 
that  at  the  time  of  the  registration  the  defendant 
was  occupying  a  house  at  a  rent  of  60/.  as  tenant 
to  Mr.  King.  It  is  also  in  evidence,  that  at  the  time 
of  his  being  questioned  by  the  poll  clerk  he  had 
ceased  to  occupy  that  house ;  but  for  tlie  defen- 
dant it  is  contended,  tliat  he,  nevertheless,  did  not 
answer  falsely  in  saying,  that  he  then  possessed  the 
same  qualification,  inasmuch  as  he  did  at  that  time 
occupy  another  house  of  the  same  value ;  and  I 
am  appealed  to  to  give  my  opinion,  whether  the 
defendant  was  not,  under  such  circumstances,  en- 
titled to  vote.  Now,  upon  that  point,  I  certainly 
do  not  entertain  the  least  doubt  whatever.  In  my 
opinion,  if  a  voter  ceases  to  occupy  the  premises 
in  respect  of  which  he  registered,  he  thereby  ceases 
to  have  a  right  to  vote.  It  is  no  answer  to  say, 
that  although  he  had  ceased  to  occupy  those  pre- 
mises, he  had  entered  upon  the  occupation  of  other 
premises  of  equal  value.  I  take  it  the  revising 
barrister  was  meant  to  decide  upon  the  question 
of  value,  and  all  other  matters  incidental  to  the 
right  of  voting  ;  but  if  the  party  is  to  vote  in  re- 
spect of  other  premises,  acquired  since  tlie  revision 
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The  QoEEN 

V. 


of  the  lists,  the  whole  matter  of  fact  must  be  opened  1837. 
again,  and  there  is  no  tribunal  before  which  it  can 
be  done.  It  seems  to  me  to  be  impossible  that  such 
could  have  been  the  meaning  of  the  legislature.  Domwobth 
But  still  the  term  ^*same  qualification^*  is  undoubt- 
edly an  equivocal  expression  ;  it  almost  necessarily 
implies  a  matter  of  opinion  ;  and  as  the  defendant 
retained  a  qualification  of  the  same  nature,  it  is 
possible  he  may  have  thought  he  was  speaking 
truly  when  he  answered  that  he  retained  the  same 
qualification.  You  must  be  satisfied  that  he  was 
stating  what  he  knew  to  be  false,  before  you  can 
convict  him  on  this  indictment. 

Acquittal,  (a) 

The  Attorney  Oeneral^  Erle^  and  Busby  for  the 
prosecution. 
Sir  William  Follett  and  Bodkin  for  the  defendant. 


(a)  The  same  point  arose  in  the  Queen  v.  Irvingy  tried 
before  Mr*  Justice  Bosanquei  at  the  last  Spring  Assizes  for 
Taunion.  The  indictment  was  framed  under  the  same  section 
of  the  Reform  Act,  the  qualification  on  the  register  being  that 
of  an  occupier  of  a  lOL  house  in  3ath  ;  whereas  in  point  of  fact 
the  defendant  had  quitted,  before  the  time  of  the  election,  the 
house  which  he  occupied  at  the  time  of  the  registration,  but  had 
commenced  the  occupation  of  another  house  of  sufficient  value 
to  confer  a  qualification  to  vote.  His  Lordship  was  decidedly  of 
opinion,  that  in  point  of  law  the  qualification  was  not  the  same, 
but  said,  that  if  the  answer  was  given  by  the  prisoner  imder  a 
bond  fide  belief  that  he  still  retained  his  qualification,  he  should 
be  acquitted.    The  jury,  however,  convicted  the  prisoner. 

The  decisions  of  the  different  committees  of  the  House  of 
Commons  upon  this  subject  will  be  found  more  reconcileablc 
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1837*         Vfith  each  other,  than  can  always  be  safely  predicated  of  thote 
^>^^Y^^      tribunals.    The  point  came  before  the  committee  sworn  to  try 
The  Qu£Eii     the  merits  of  the  Rochester  petition,  in  the  first  session  after  the 
DoD8wo£TH.    P*"^°g  of  the  Reform  Act    The  committee  decided,  that  a  \0L 
householder,  removing  after  the  registration   and  before  the 
election  to  another  house  of  equal  value,  thereby  lost  his  quali- 
fication, and  was  not  a  good  voter,  (K.  &  Omb.  109.)»  and  a 
similar  decision  was  also  pronounced  by  the   Worcuier  com- 
mittee (lb.  240.)  and  the  Horsham  committee  (lb.  271.)     See 
also  Sherry's  case,  before  the  Southampton  committee,  in  the 
same  session  (Cockb.  &  R.  125.) 

A  case  somewhat  differing  from  the  foregoing  came  before 
the  Ipswich  committee  in  the  present  session  (1838).  The 
voter  there  occupied  the  house  for  which  he  was  regbtered  up 
to  Michaelmas  1836 ;  he  then  removed  to  another  house ;  but 
on  the  6th  July  1837  he  returned  to  his  former  house  (for 
which  he  had  been  registered)  under  a  new  tenancy,  and  was 
occupying  it  under  that  new  tenancy  at  the  time  of  polling.  It 
was  resolved  that  the  vote  was  a  good  one  (Falc.  &  Fitzh.  278.) 

Another  point,  connected  with  the  question  of  change  of  qua- 
lification, must  be  of  frequent  occurrence  in  practice,  but  never- 
theless seems  scarcely  to  have  been  yet  settled  by  any  judicial 
decision : — A  voter  is  registered  for  '*  land,"  described  to  be  in 
his  own  occupation,  or  for  "  freehold  houses,"  in  some  specified 
street  After  the  registration,  and  before  the  election,  he  seUs 
part  of  the  land  which  was  in  his  own  occupation  at  the  time  of 
registration,  or  some  of  the  houses  of  which  he  then  possessed 
the  freehold ;  in  each  case,  however,  retaining  enough,  in  point 
of  value,  to  confer  a  qualification.  Can  the  voter  in  these  cases 
safely  answer  in  the  affirmative  the  third  question  proposed  in 
the  58th  section  of  the  act — "  Has  he  the  same  qualification  for 
'*  which  his  name  was  originally  inserted  in  the  register  of 
"  voters?  "  There  can  be  little  doubt  that  voters  so  circum- 
stanced are  constantly  voting  at  elections,  and  indeed,  in  the 
Taunton  committee  of  the  present  session,  it  was  admitted 
that  they  had  a  right  to  vote,  (^Savory* s  case,  not  yet  reported.) 
Yet  it  may  be  doubted  whether  such  a  party  could  truly 
answer  the  question  in  the  affirmative,  if  the  terms  of  the 
question,  and  particularly  the  words  in  italics  (^fecifyiny  in 
each  case  the  particulars  of  the  qualification  as  described  in 
the  register)^  are  adverted  to.  >  And  it  is  obvious  that  there 
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is  gresit  liability  to  abuse,  if  the  voter  is  thus  left  at  liberty         1837. 
to   decide  for  himself  how  much   of  the  registered  qualifi-      ^^^»y^^ 
cation  he  can  part  with,  and  yet  retain  enough  to  keep  his     The  Queen 
vote.    The  observation  of  the  Lord  Chief  Justice  in  the  prin-    Dodswobth. 
cipal  case  would  seem  to  apply,  that  the  question  of  value  is 
thereby  removed  from  the  only  tribunal  that  the  legislature  has 
appointed  to  try  it,  viz.  that  of  the  revising  barrister.    In  the 
DroUwieh  case  (1  K.  &  Omb.  53.),  where  it  was  proved  that 
an  outgoing  tenant  continued,  according  to  the  custom  of  the 
country,  to  occupy  a  portion  of  the  premises  for  which  he  was 
roistered,  that  portion  being  of  sufficient  value  to  confer  the 
franchise,  it  was  decided  by  the  committee  that  he  was  entitled 
to  vote.    But  this  decision  can  hardly  be  supposed  to  settle  the 
general  question  ;  and  it  is  to  be  hoped  that  when  any  act  shall 
be  passed  for  the  settlement  of  doubtful  points  in  the  law  of 
elections,  this,  amongst  others,  will  be  set  at  rest. 

It  may  be  observed  that  the  old  Scotch  law  of  elections  some- 
times gave  rise  to  a  question  of  the  same  kind. — The  right  of 
dection  (for  the  counties  and  stewartries)  was  vested  in  persons 
holding  lands  of  the  king  in  capite  of  40#.  of  old  extent,  or  400/. 
Scots  of  valued  rent  at  the  least,  whose  names  were  inserted  in 
a  roll  made  up  at  the  annual  meeting  of  the  freeholders.  If  a 
voter  parted  with  some  of  his  estate  after  such  enrolment,  he 
might  present  a  claim  to  the  court  of  freeholders,  stating  the 
fact,  and  praying  that  his  qualification  might  be  restricted  to 
that  part  of  his  estate  which  he  retained.  And  it  appears  from 
the  arguments  on  both  sides  in  the  Kircudbright  case,  (1  Pe6k. 
452.  459.)  that  the  voter  was  entitled  to  keep  his  name  upon 
the  roll,  even  without  going  through  this  form,  provided  he  kept 
a  sufficient  part  of  his  land  to  give  the  qualification.  In  the  last- 
mentioned  case  a  difficulty  arose  by  reason  of  a  voter  having 
refused  to  take  the  oath  called  <<  the  Oath  of  Trust  and  Pos- 
session," imposed  by  stat.  7  6r-  2.  c.  16.,  the  officer  having  filled 
up  the  blank  left  in  the  form  of  oath,  as  to  the  lands,  by  insert- 
ing aU  the  property  for  which  the  voter  had  been  enrolled.  The 
voter  refused  to  swear  that  the  lands  (so  described)  were  in  his 
possession,  as  he  had  parted  with  some  since  the  enrolment,  re- 
taining however  more  than  enough  to  give  the  firanchise.  The 
Committee,  after  a  very  elaborate  argument,  decided  that  the. 
vote  was  a  good  one. 
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WILSON  V.  BUTLER— Same  v.  HOADLEY. 

Special  jurors  These  wcrc  both  Special  jury  cases.     In  the  first 

by'thepam*'*  cosc,  tlic  spccial  jury  (though  moved  for  by  the 

who  moved  defendant)  had  been  summoned  by  the  plaintiff; 

jury^tho^gh^  and  a  verdict  having  been  returned  for  the  plaintiff^ 

(to  ensure  a 
trial)  the  other 

party  may  have       Wilde  Seijt.  appealed  to  the  Lord  Chief  Justice 

summoned       ^^  ^^^  whether  tlie  defendant  ought  not  to  pay  the 

jury.  He  understood  some  doubt  had  been  raised  on 

the  point ;  but  as  it  was  clear  that,  under  the  Jury 

Act  (6  G.  4.  c.  50.  s.  30.)  the  case  could  only  be 
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tried  by  the  special  jury,  when  once  strack,  the 
plaintiff  was  under  the  necessity  of  summoning 
them  in  a  case  where,  as  in  the  present,  the  other 
side  had  £dled  to  do  so. 

Erie,  for  the  defendant,  suggested,  that  as  the 
defendant  had  taken  no  steps  to  summon  the  spe- 
cial jury,  it  was  incumbent  on  the  plaintiff  to  pay 
them,  he  having  for  his  own  security,  chosen  to 
bring  them  there. 

TiNDAL  C.  J.  You,  the  defendant,  have  com- 
pelled the  plaintiff  to  bring  them  here,  by  first 
striking  the  jury,  and  then  delaying  to  summon 
them  until  the  last  moment  I  am  of  opinion  the 
defendant  should  pay  them. 

In  the  second  case, 

Crowder,  for  the  defendant,  said,  that  his  client 
l^ad,  three  or  four  days  before  the  trial,  given  the 
^ther  side  express  notice  that  he  did  not  mean  to 
try  the  cause  by  a  special  jury.  If,  after  that,  the 
plaintiff  chose  to  summon  them,  it  was  clearly  his 
JUiy,  and  not  the  defendant's ;  but, 

TiNDAL  C.  J.  said,  it  was  too  late  to  aban- 
don it;  the  special  jury,  being  once  struck,  the 
statute  is  imperative  that  the  cause  shall  be  tried 
by  that  jury,  and  by  none  other.  It  was,  therefore, 
incumbent  on  the  plaintiff,  in  order  to  secure  his 
cause  being  tried  at  all,  to  sununon  the  special  jury ; 
it  is  the  defendant's  jury,  nevertheless,  and  he 
must  pay  them. 
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The  defendant,  accordingly,  in  both  cases,  paid 
the  jury. 

Wilde  Serjt  and  Wliateley  for  the  plaintiff. 
Erie  for  tlie  defendant  Butler — Crowder  for  the 
defendant  Hoadiey. 


Guildhall, 
Dec.  15. 

A  town-car- 
man, not  con- 
veying goods 
from  any  one 
known  temA' 
nut  to  another, 
nor  at  any 
fixed  rate,  nor 
the  goods  of 
several  persons 
at  the  same 
time,  but 
plying  in  the 
streets,  and 
undertaking 
jobs  as  he  can 
get  them,  is, 
not  a  common 
carrier. 


BRIND  V.  DALE. 

j4ssumpsit  against  the  defendant  as  a  cainmon 
carrier. 

The  declaration  stated,  that  the  defendant  was  a 
common  carrier  of  goods  and  chattels  in  and  by  a 
certain  cart  from  divers  places  to  divers  otiier 
places  }  that  the  plaintiff  delivered  a  trunk  to  the 
defendant,  to  be  taken  care  of,  and  safely  and 
securely  conveyed  by  him,  as  such  common  carrier, 
in  and  by  his  said  cart,  from  a  certain  place,  to  wit, 
Nicliolson's  Wharfs  to  a  certain  other  place,  to  wit, 
to  Brook's  Wharf;  and  that  in  consideration  thereof^ 
and  of  certain  reward  to  the  said  defendant  payable 
in  that  behalf,  he  undertook  to  take  care  of  the 
trunk,  and  safely  and  securely  to  carry  and  convey 
it  from  the  place  aforesaid  to  the  place  aforesaid. 
Breach,  that  he  omitted  to  do  so ;  and  that,  on  the 
contraiy  thereof,  the  trunk,  by  his  negligence  in 
that  behalf,  became  and  was  whollv  lost. 

Pleas,  1st.  That  the  defendant  was  not  a  com- 
mon carrier.  2d.  Non  assumpsit.  3d.  That  the 
plaintiff  did  not  deliver  the  trunk  to  the  defendant 
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to  be  taken  care  of,  and  carried  and  conveyed  by       ^^s?- 
him,  as  such  common  carrier,  modo  etformd.    4th. 
That  the  trunk  was  not  lost  by  the  negligence  of 
the  defendant  (a) 

The  plaintiff  took  issue  on  these  pleas. 

It  appeared  that  the  defendant  was  the  owner  of 
several  carts,  with  which  his  servants  were  in  the 
habit  of  plying  for  employment  in  the  neighbour- 
hood (chiefly)  of  the  wharfs  on  the  river  Thames. 
It  was  not  proved  that  they  conveyed  goods  from 
any  one  known  terminus  to  another,  or  that  they 
received  into  their  carts,  on  one  occasion,  the  goods 
of  several  distinct  employers ;  or  that  they  con- 
veyed goods  for  any  fixed  and  known  rate  of 
remuneration :  they  were  in  the  habit  of  under- 
taking jobs  as  they  could  get  them,  making  their 
baig^n  according  to  the  quantity  of  goods  to  be 
removed,  and  the  distance.  One  of  the  witnesses 
said,  the  defendant  was  what  was  called  a  town 
carman.  It  appeared  that  the  plaintiff  arrived  at 
Nicholson* s  Wharf  (near  the  Tower)  in  a  steamer 
from  Ramsgate  some  evening  in  November  1837, 
bringing  with  him  the  trunk  in  question,  and  seve- 
ral other  packages.  Two  of  the  defendant's  carts 
were  on  the  stand,  near  the  wharf,  attended  by  a 


(a)  There  was  also  a  special  plea  alleging  that  at  the  time  of 
the  deliveiy  of  the  trunk  to  the  defendant,  he  received  it  on  the 
express  condition  that  the  plaintiff  should  himself  accompany 
the  cart,  &c. ;  and  that  the  loss  arose  from  his  neglect  in  that 
behalf.  There  was  a  demurrer  to  this  plea,  and  the  Court  of 
Exchequer  held  it  to  be  a  bad  plea,  inasmuch  as  it  amounted  to 
the  general  issue.  (See  the  plea  and  the  judgment,  2  M.  &  W. 
775.) 

TQL.  II.  G 
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1887.       carter  and  the  defendant's  foreman*    The  plaintiff 
'^-'t^'     applied  to  the  foreman,  asking  for  what  sum  he 
^v.         would  cany  the  plaintiff's  luggage  in  one  of  the 
^^"^       carts  from  Nicholson^ s  Wharf  to  London  Bridge 
Wharf,  there  to  take  in  sundry  other  packages  of 
the  plaintiff,  and  convey  the  whole  to  another 
wharf  called  Brookes  Wharf     It  was  agreed  that 
the  job  should  be  done  for  4«.  ^d.     The  goods 
(including  the  trunk  in  question)  were  thereupon 
loaded  in  one  cS  the  defendant's  carts,  the  defen- 
dant's foreman  giving  the  plaintiff  to  understand 
that  he,  the  foreman,  must  return  to  mind  the 
other  cart,  and  that,  as  it  was  dark,  the  plaintiff 
should  walk  behind  the  cart  in  which  his  luggage 
was  placed,  for  the  purpose  of  watching  it.    The 
plaintiff  answered  that  he  would.    The  cart  then 
proceeded  to  London  Bridge  Wharf,  and  thence  to 
Brooke? s  Wharf  the  defendant's  carter,  who  drove 
the  cart,  walking  by  the  side  of  his  horse.  When  the 
cart  reached  Brooke? s  Wharf  one  of  the  plaintiff's 
trunks  was  missing,  and  there  was  reason  to  infer 
from  the  plaintiff's  conduct,  that  he  had  not  walked 
behind  the  cart,  as  he  said  he  would  do. 

For  the  defendant  it  was  contended,  1st  that 
there  was  no  evidence  that  he  was  a  common  car- 
rier at  all,  still  less  that  the  trunk  was  delivered  to 
liim  in  that  character;  it  was  delivered  to  him 
under  a  special  contract,  involving  a  much  less 
measure  of  responsibility  than  that  which  attaches 
hy  law  to  a  common  carrier.  Sdly.  The  loss  was 
attributable  to  the  plaintiff's  own  negligence  in  not 
duly  watching  his  luggage,  as  he  had  undertaken 
to  do. 
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For  the  pkdntifT  it  was  answered,  that  as  the  1897. 
liefiwfant  kept  carts  on  the  stand  plying  for  hire, 
to  be  used  by  any  one  who  chose  to  employ  them, 
he  was  within  the  meaning  of  the  term  common 
carrier,  and  that  it  could  make  no  difference 
whether  his  carts  went  habitually  from  one  known 
terminus  to  another,  or  whether  the  termini  varied 
from  time  to  time,  as  the  occasion  might  require. 
And  on  the  second  point,  it  was  submitted  that  the 
defendant  would  be  answerable  for  the  loss  of  the 
trunk*  even  if  the  jury  should  be  of  opinion  that 
the  plaintiff  agreed  to  accompany  it  for  the  very 
purpose  of  looking  after  it,  and  Robinson  v.  Dun* 
mare  (a)  was  cited  as  an  authority  to  that  effect ; 
and  the  case  there  cited  by  Chambre  J.  of  a  pas- 
senger by  a  stage  coach  who  took  his  portmanteau 
with  him,  and  had  his  eye  upon  it,  and  where  the 
carrier  was,  nevertheless,  held  responsible  for  the 
loss  of  it 

Lord  Abikger  C.  B.  expressed  a  very  strong 
opinion  that  the  defendant  could  not,  upon  the 
evidence,  be  deemed  a  common  carrier;  but  he 
offered  to  leave  that  question  to  the  jury,  if  the 
plaintiff's  counsel  wished  him  to  do  so.  The 
plaintiff's  counsel,  however,  declined  this,  prefer- 
ring that  the  court  should  deal  with  it  as  a  matter 
of  law  upon  the  evidence  as  it  stood.  His  Lordship 
then  told  the  jury,  that  though  he  entertained  a 
very  strong  opinion  that  the  defendant  was  enti- 
tled to  their  verdict  on  the  first  plea,  which  denied 


(ff)  2  Bos.  and  Pull.  41(5. 
G   2 
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^^11j  *^^*  ^^  ^^  ^  common  carrier;  yet,  to  save  ex- 
pense to  the  parties,  they  might,  for  the  present, 
assume  that  he  was  a  person  of  that  description. 
The  questions  then  upon  the  evidence  would  be, 
1st.  Did  they  believe  that  the  plaintiff  had  under- 
taken  to  watch  the  cart  by  walking  behind  it  and 
had  failed  to  do  so  ?  The  Court  of  Exchequer 
had  already  expressed  their  judgment,  that  if  the 
fact  were  so,  it  was  an  answer  to  this  declaration 
on  the  general  issue,  inasmuch  as  the  promise  of  the 
defendant  was,  in  that  event,  a  conditional  one.  (a) 
2dly.  Did  the  loss  arise  from  the  negligence  of  the 
plaintiff  himself,  in  not  performing  his  part  of  the 
agreement,  or  from  the  negligence  of  the  carter  ? 
If  they  thought  the  former  was  the  true  state  of 
the  case,  the  defendant  would  be  entitled  to  their 
verdict  on  the  fourth  plea. 

The  jury  found  a  verdict  for  the  defendant  on 
all  the  issues  but  the  first,  which  was  not  lefl  to 
them. 

Thesiger  and  Barstow  for  the  plaintiff. 
CressweU  and  W.  H.  Watson  for  tlie  defendant. 


(a)  Sec  2  Mees-  &  W.  776. 
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BOWMAN  and  Another  v.  HORSEY.  Guildhall, 

Dec,  13. 
X  ROVER  for  calico  prints.  Evidence  of 

Plea,  Not  Gmlty.  ^^^t^ 

2nd,  That  the  supposed  conversion  consisted  in  sibie  to  shew 
the  defendant's  having  sent  the  prints  aboard  a  of^am^^ous 
certain  ship,  and  that  the  defendant  committed  words  in  a 

D&cker s  re* 

that  act  with  the  leave  and  licence  of  the  plaintiff,    cdptforgoods. 

Replication,  de  injwrid. 

The  plaintiffs  were  dealers  in  calico  prints  ;  the 
defendant  a  packer  in  the  city  of  Londan.  The 
plaintifis  having  sold  the  prints  to  one  Makinson^ 
who  bought  them  for  exportation,  the  plaintiffs 
sent  them  by  his  direction  to  the  defendant,  that 
certain  processes  might  be  gone  through  with  them 
in  the  way  of  the  defendant's  trade  ;  and  upon  that 
occasion  the  plaintiffs  sent  to  the  defendant  for  his 
signature,  and  he  signed,  and  returned  to  the 
plaintiffs,  the  following  receipt-bill: — "Received 
"  on  account  of  Bowman  and  Lay^  for  J.  Makin- 
"  son  [the  receipt-bill  then  specified  the  goods], 
**  signed,  J.  Horsey**  The  plaintiffs  some  time 
afterwards,  being  dissatisfied  with  Makinson^  sent 
to  the  defendant,  desiring  he  would  not  part  witli 
the  goods  without  their  further  orders ;  but  the 
defendant  had  already  shipped  the  goods  in  Makin* 
son*s  name,  and  by  his  order. 

Sir  W.  Follett  for  the  plaintiffs,  admitting  the 
terms  of  the  instrument  to  be  obscure,  offered  evi- 
dence to  shew  that  the  meaning  of  it,  according  to 
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1837.       the  general  usage  of  the  trade,  was,  that  although 

'^Jp/*^     the  defendant  was  to  attend  to  the  directions  of 

and  Another  Mokinson,  the  vendee,  as  to  preparing  and  pack- 

HoMET.      ^^S  *^^  goods,  yet  he  was  to  hold  them  still  subject 

to  the  further  orders  of  the  plaintiffs,  and  not  to 

part  with  them  witliout  their  authority. 

Maule  objected  to  this  evidence.  The  contract 
entered  into  by  the  defendant  is  very  clear  and  in- 
telligible on  the  face  of  it  By  that  contract  he  is 
to  hold  the  goods  "for  Makinson.^*  It  is  now 
sought  to  explain  away  this,  and  shew  that  he  was 
to  hold  them  "for  the  plaintiffs;**  this  is  simply 
contradicting  the  written  instrument. 

Lord  Abinger  C.  B.  There  is  an  ambiguity 
in  the  language  of  the  instrument ;  the  defendant 
is  to  hold  them  for  one  person,  and  yet  on  account 
of  another.  I  think  this  falls  within  the  general 
rule,  that  upon  a  mercantile  instrmnent  you  may 
give  evidence  of  usage  in  explanation  of  an  ambi- 
guous expression. 

The  evidence  was  received,  and  several  packers 
in  the  city  were  called,  who  deposed  that  it  was 
not  uncommon  for  packers  to  sign  receipt-bills  in 
this  form  ;  and  that  the  usage  in  such  cases  was, 
not  to  part  with  the  goods  without  the  vendor's 
further  orders. 

The  jury  found  a  verdict  for  the  plaintifis; 

Sir  fV.  FoUetty  Kelly  and  Peacock  for  the  plain- 
tifis. 
Maule  and  Channel  for  the  defendant. 


CASES 

ARGUED  AND  DECIDED 

AT  NISI  PRIUS, 

IN  Q.  B. 

AT  THE  SITTINGS  APTER 

HILA  RY    TERM, 
1  Vict.  1838. 


SITTINGS    AFTER  HILARY  TERM. 


CLARKE  V.  WATERTON. 


183& 


WmwnnTuu 

Replevin  for  taking  two  horses  of  the  plaintiff  in  ■^***  *• 
a  certain  stable  in  the  parish  of  St.  Qeorgtfs,  Ha-  Where  a. 
ru>ver  Square.  SiSb" 

Avowry,  that  the  plaintiff  held  the  stable  as  tenant  <>^  pamc  of 
to  the  defendant  at  a  weekly  rent  of  10^.,  and  dis-  noMes^mST 
tress  for  arrears  of  the  said  rent  ^Sj^'St 

Plea  in  bar  traversing  the  tenancy,  and  issue  only,  and  paid 

,  o  ^  rent  for  8o 

tnereon*  much  as  he  oc- 

The  stable  in  which  the  distress  was  taken  was  ^P'^dtoB^as 

wnose  agent 

part  of  premises  occupied  by  the  defendant,  for  he  in  fact 

'^  '^  r  ^  took  the  lease: 

Held,  that  B. 
might  distrain  for  the  part  so  occupied,  and  that  A.  was  precluded  in  repleyin  from 
dieting  his  title. 
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^J^^     the  purpose  of  his  business.  The  plaintiff,  who  drove 
q^2r^     *^  omnibus,  occupied  the  stable  and  a  standing  for 
^-  his  omnibus,  and  had  paid  the  defendant  rent  for 

thirteen  weeks  at  10^.  a  week,  and  continued  the 
occupation  without  giving  any  notice  to  quit  But 
it  was  contended  for  the  plahitiff  under  the  follow- 
ing facts,  that  he  was  in  fact  the  real  tenant  of 
the  whole  premises  under  Ponsford,  the  owner,  and 
could  not  be  considered  tenant  to  the  defendant. 
When  the  defendant  was  about  taking  the  premises, 
he  sent  the  plaintiff  to  negociate,  and  to  take  them 
in  his  own  name,  it  being  supposed  that  Ponsford 
would  ask  a  higher  rent  from  the  defendant  than 
from  the  plaintiff.  Accordingly,  Ponsjbrd  executed 
a  lease  to  Clarke  (the  plaintiff)  from  the  25th 
December  1836,  which  Clarke  executed  in  his  own 
name,  but  the  defendant  took  possession  of  the  pre- 
mises, and  thereupon  let  the  plaintiff  into  posses- 
sion of  the  stable  and  standing,  at  the  weekly  rent 
before-mentioned.  Shortly  after  the  lease,  Porw- 
ford  found  out  that  Waterton  was  intended  to  have 
the  premises,  and  had  received  the  rent  from  time 
to  time  from  him,  and  had  given  him  receipts  in 
his  own  name.  It  was  contended  for  the  plaintiff, 
that  under  the  statute  of  frauds  no  interest  could 
pass  from  Clarke  to  the  defendant,  there  being 
no  writing  between  them,  and  that  the  whole 
interest  remained  in  the  plaintiff. 

Lord  Denm  an  C.  J.  If  the  agreement  between 
Clarke  and  Waterton  was,  that  he,  Clarke^  should 
take  the  stable  as  a  weekly  tenant  from  Waterton^ 
he  cannot  now  set  up  the  agreement  between  himself 
and  Pomjbrd  the  landlord.  If  in  reality  he  took  the 
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premises  as  the  agent,  and  for  the  benefit,  of  fVa^ 
tertan,  the  defendant  is  entitled  to  a  verdict. 

Verdict  for  the  defendant. 

Erie  and  Henry  for  the  plaintiff. 
KeUy  and  Barstow  for  the  defendant. 


18S8. 


Clarkb 

V, 

Wateetok. 


BYRNE  V.  HARVEY. 


jisSUMPSIT. 

In  order  to  let  in  secondary  evidence  of  a  letter, 
a  notice  to  produce  was  proved  to  have  been  served 
the  evening  before  the  trial,  at  half  past  seven 
o'clock,  at  a  house  in  George  Street^  Westmin- 
ster j  where  one  of  the  attorneys  for  the  defendant 
lived,  and  where  both  had  their  office.  The  notice 
was  left  with  a  servant. 

Piatt  objected  that  it  was  not  in  time. 

Lord  Denman  C.  J.  after  referring  to  Doe  v. 
Chray  (a),  and  Doe  v.  Spitty  (6),  cited  in  Roscoe 
on  Evidence  7m  said,  he  thought  the  notice  was 
not  served  in  sufficient  time  to  allow  the  attorney 
to  communicate  with  his  client  for  the  purpose  of 
procuring  the  letters,  and  his  Lordship  reftised  to 
receive  the  secondary  evidence. 

Verdict  for  the  plaintiff. 


Guildhall, 
Feb.  13. 

A  notice  to 
produce  in  a 
town  cause, 
served  the 
erening  before 
the  trial  at 
the  residence 
of  the  attorney 
too  late  for 
the  attorney  to 
communicate 
with  his  client, 
is  not  in  time  to 
let  in  second- 
ary evidence. 


(a)  1  Stark.  R.  283. 


(b)  3  B.  &  AdoL  182. 
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Btbns 

«. 
Hartey. 
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Sir  «/•  Campbell^  A.  6.,  Erie  and  J?anA?«  for  the 
plaintiff. 

PkUt  and  -Bay%  for  the  defendant- 


Guildhall, 
Feb.  SO. 


STURGE  V.  BUCHANAN. 


Where  tbe 
|)la]ntifrput8 
in  evidence 
letters  of  the 
defendant, 
selected  out 
ofacorre- 
fpondence»the 
cfefendant  is 
not  entitled  to 
put  in  the  in^ 
terroediate 
letters,  unless 
expr^yre* 
fenredtoin 
those  put  in  hy 
theplainti£ 


This  was  an  issue  out  of  Chancery,  to  try  the 
right  of  the  defendant  to  a  lien  on  a  consignment 
of  oil. 

For  the  plaintiff,  two  letters  written  by  the  de- 
fendant to  an  agent  of  his  abroad,  were  put  in 
evidence,  the  second  bearing  date  several  months 
after  the  first 

Sir  W.  FoUett  for  the  defendant  offered  in  evi- 
dence letters  written  on  the  same  subject  by  the 
agent  to  the  defendant,  between  the  dates  of  the  two 
letters  which  had  been  put  in.  He  contended  that 
the  plaintiff  had  no  right  to  select  such  letters  as 
might  suit  his  purpose,  written  at  any  interval  of 
time,  without  giving  the  defendant  an  opportunity 
of  producing  the  intermediate  correspondence. 


Lord  Denman  C.  J.  was  of  opinion  that  the  de- 
fendant was  not  entitled  to  give  in  evidence  any 
letter  written  by  him,  or  by  his  agent,  although 
bearing  date  during  the  interval  between  the  two 
letters  already  in  evidence,  unless  he  could  shew 
that  the  letters  which  had  been  so  already  put  in 
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evidence  expressly  referred  to  those  now  tendered 

in  evidence  :  it  was  not  enough  that  they  were  on     ^^^^^ 

the  same  subject-matter.  p. 

Buchanan. 

The  letters  were  rejected. 

Verdict  for  the  Plaintiff. 

Sir  J.  Campbell  A.  G.,  Sir  F.  Pollocky  Richards^ 
and  Swann  for  the  plaintiff. 

Sir  fV.  Follett  and  Wightman  for  the  defendant. 


CASES 

ARGUED  AND  DECIDED 

AT   NISI  PRIUS 

IN  THE  COURT  OF 

COMMON    PLEAS, 

AT  THE  SITTINGS  AFTER 

HILAR  Y    TERM, 

1  Vict.  1838. 


1838.  SITTINGS  IN  C.  P.  AFTER  HILARY  TERM 


w»n.,»irr«,  ROBINSON  t?.  MUSGROVE. 

Fih.l. 

A  condition  of  J2S8UMP8IT  for  money  had  and  received,  to  re- 
*^Jny  misttJie  cover  5^1.  the  amount  of  deposit  and  auction  duty, 
«?fh?dr^  P^*^  ^y  '^®  plaintiff  into  the  hands  of  the  defendant, 
» tcription  of  on  the  purchase  of  certain  premises  sold  by  auction. 
'-  S'l^y  S      Plea,  Non  assumpsit. 

« error  wh^  The  premises  were  described  in  the  particulars 
**  appear  in  the  of  Sale  as  comprising  "  a  substantial  brick  building,** 
l^f^^nl  and  also  "  two  plots  of  ground,  one  of  them  in 
*«iuch  mistake  "  NelsoTi  OrovCy  the  other  marked  *  A,'  in  the  plan 
''norimnui  *^  annexed,  abutting,  as  is  presumed,  on  Nelson 
"the  sale, but  «  Qrove.    The  whole  estimated  to  let,  in  their  pre- 

"acompensa-  i     -i  i-        i  i 

«tionshaUbe  <<  sent  State,  ou  a  building  lease,  at  a  ground  rent 

"  given,  &c.** 

does  not  apply  where  any  substantial  partof  the  property  turns  out  to  have  no  existence, 
or  cannot  oe  found ;  or  where  the  vendor  has  mala  fide  given  a  very  exaggerated  descri|)- 
tion  of  the  property.    The  purchaser  may  in  such  a  case  rescind  the  contract  in  toto. 
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"  of  35/.  per  annum:'    By  the  conditions  of  sale,  it     ^^^^ 
was  (amongst  other  things)  stipulated,  that  the     R^^]f^„ 
vendor  was,  within  ten  days  from  the  day  of  the         ^^ 
sale,  to  deliver  to  the  purchaser  an  abstract  of  the 
title.     The  condition  No.  5.  was  "  The  plot  of  land 
marked  "  A,"  on  the  plan,  cannot  be  properly  iden- 
tified by  the  vendor,  by  reason  of  the  death  of  the 
party  who  sold  to  the  grantor  of  the  annuity ;  but 
it  is  fairly  presumed  that  the  purchaser,  by  inquiry 
in  the  vicinity,  will  be  able  to  ascertain  the  true 
situation,  and  he  is  to  accept  this  plot  by  the  de- 
scription only  contained  in  the  conveyance  deed  of 
it."    No.  6.  "  That  all  objections  not  made  to  the 
title,   and  delivered  to  the  vendor's  solicitor  or 
agent,  in  writing,  within  ten  days  from  the  deli- 
very of  the  abstract,  shall  be  considered  as  waived." 
No.  9.  "  That  if  any  mistake  shall  be  made  in  the 
description  of  the  premises,   or  any  other  error 
whatever  shall  appear  in  the  particulars  of  the  pro- 
perty, such  mistake  or  error  shall  not  annul  the 
sale,  but  a  compensation  or  equivalent  shall  be 
given  or  taken,  as  the  case  may  require ;  to  be 
settled  by  two  referees,  one  to  be  chosen  by  the 
vendor,  and  the  other  by  the  purchaser,  or  the 
umpire  of  such  two  referees,  in  case  of  their  dis* 
agreeing;  but  it  is  stipulated  that  no  such  com- 
pensation or  equivalent  shall  be  given  or  taken  in 
respect  of  any  such  error  or  misstatement,  unless 
a  notice  thereof  be  given,   and  a  claim  made  in 
writing,  within  ten  days  after  the  delivery  of  the 
first-mentioned  abstract." 

The  abstract  was  delivered  within  the  stipulated 
time,  and  within  ten  days  the  plaintifi'  returned 
it  with  an  objection,  viz.  that  the  defendant  (who 


9i  CASES  AT  NISI  PRIUS,  C.  P- 

18S8.       mid  under  a  power  contained  in  an  annuity  deed) 
^^*V^^     liad  no  right  to  clog  the  sale  with  certain  condi- 
RoBmoK     ^^^^  introduced  as  to  title,  and  that  consequently 
MusGROTB.   the  sale  was  not  a  due  execution  of  the  power  of 
stia  given  by  the  annuity  deed:  and  thereupon  the 
plaintiff  required  a  return  of  the  deposit.  Two  addi- 
tional objections  were  now  made  by  the  plaintiff's 
counsel :  Ist,  that  the  plot  of  land  marked  **  A^ 
could  not  be  found  anywhere ;    2dly,  that  the 
premises  cQd  not  answer  the  description  in   the 
particulars:    and  some   witnesses    were   accord- 
ingly called  by  the  plaintifi^  who  deposed  that  the 
messuage  was  not  what  could  be  called  **  a  sub- 
stantial brick  building ;"  and  that,  in  their  judgment, 
the  premises  altogether  could  never  let  at  a  ground 
rent  of  35/.  or  half  that  sum. 

For  the  defendant,  it  was  contended  that  all  the 
objections,  excepting  that  relating  to  the  supposed 
impropriety  of  the  condition  as  to  title,  were  waived 
by  not  being  made  within  the  ten  days ;  that  as  to 
plot  '*  A''  not  being  found,  and  as  to  the  misde- 
scription of  the  other  premises,  there  was  no  ground 
whatever  to  impute  fraud  to  the  defendant ;  and 
that  (in  the  absence  of  fraud)  any  deficiency  in 
value  was  only  matter  for  compensation,  pursuant 
to  the  ninth  condition,  and  was  not  sufficient 
cause  for  rescinding  the  purchase  altogether. 

TiNDAL  C.  J.  (to  the  jury).  Without  going 
into  the  question  raised  by  the  conveyancers  as  to 
the  reasonableness  or  propriety  of  the  condition 
introduced  as  to  the  title^  there  are  other  points 
now  taken  which  will  probably  be  sufficient  for  the 
decision  of  this  case :  for,  first,  if  any  substantial 
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part  of  the  property  purporting  to  be  sold,  turns       18S8. 
out  to  have  no  existence,  or  cannot  anywhere  be     ^^^^^ 
found,  that  circumstance,  in  my  opinion,  entitled        ^^,^^ 
the  plaintiff  to  rescind  the  contract  in  toto  ;  even  if    Muscboyk. 
you  think  that  the  defendant  was  not  guilty  of  any 
fraudulent  misrepresentation  in  that  respect :  defi- 
ciency in  the  value  may  be  fit  matter  for  compen- 
sation ;  but  not  the  total  absence  of  one  of  the 
things  sold.   Again,  the  particulars  of  sale  describe 
the  premises  as  ^'  comprising  a  substantial  brick 
bufl^g,  and  the  whole  premises  as  estimated  to 
let  on  a  building  lease  at  a  ground  rent  of  35/." 
Was  that  a  bond  fde  description,  or  not  ?    If  not 
— ^if  you  think  that  was  an  exaggerated  description 
quite  beyond  the  truth,  and  that  the  defendant 
was  not  acting  bond  fide  when  he  gave  that  de- 
scription of  the  premises,  then  I  am  of  opinion  that 
circumstance  alone  will   entitle   the  plaintiff  to 
rescind  the  contract  even  now,  and  to  recover  the 
deposit,  notwithstanding  the  language  of  the  ninth 
condition. 

Verdict  for  the  plaintiff.  (  a) 

Wilde  Serjt.  and  CJiandless  for  the  plaintiff. 
Atcherletf  Serjt.  and  Channell  for  the  defendant. 

(a)  Vide  Wright  9.  Wilson,  Vol.  I.  p.  207. 
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w»n.«^..  COLLEY  V.  SMITH  and  Others. 

Feb.  4. 

WbeKamero.  AssuMPsiT  for  money  lent, 
berofajoint        pjga,  JVon  assumpsit, 

stock  compaoy  •* 

advanced  •  The  defendants  were  four  of  the  directors  of  the 
Kor^ofthc  Patent  Safety  Cab  Company.  The  plain  tiff  was  him- 
company,  self  a  member  of  the  company.  It  appeared  that 
it"wa8  to  be  before  the  advance  of  the  money,  the  defendants  had 
tSin^u^a  borrowed  1000/.  for  the  purposes  of  the  company  of 
bill  of  ex-  one  Clarke^  and  that  Clarke  held  a  bill  of  exchange 
roch^rector  ^ith  their  four  names  upon  it  That  security  fall- 
had  become  a  W  duc,  and  the  defendants  having  no  funds  of  the 

party  to,  for  ^  .       ,  n    \  n*  /» 

the  purposes  Company  to  take  it  up,  one  of  the  officers  of  the 

plny^Jhisa  Company,  on  behalf  (as  it  was  said)  of  the  defend- 

Question  for  auts,  applied  to  the  plaintiff  to  advance  the  amount, 

thwS^raeml  telling  him  it  was  to  enable  the  present  four  de- 

ber  advanced  fendsuQts  to  take  UD  the  security  in  darkens  hands, 

the  money  on  ... 

the  credit  of     the  directors  deeming  it  inexpedient  to  make  a  call 
2iJS^Ton  on  the  shareholders.     The  plaintiff  agreed  to  ad- 
thatofthc       vance  the  money,  if  the  company  would  first  dis- 
individualiy.     charge  a  bill  due  to  him  for  saddlery  which  he  had 
sold  to  the  company.     The  plaintiff  accordingly 
advanced  the  money  to  the  officer ;  and  thereupon 
the  amount  of  the  saddlery  bill  was  paid  to  the 
plaintiff,  and  tlie  residue  of  the  money  advanced 
was  applied  to  pay  off  the  debt  due  to  Clarke.     It 
was  proved  that  the  plaintiff  knew  that  the  defend- 
ants had  come  under  the  liability  to   Clarke  on 
behalf,  and  for  the  purposes,  of  the  company.  And 
the  defendants  put  in  evidence  the  partnership- 
deed  of  the  company  (executed  by  themselves  and 
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by  the  plaintiflT),  by  which  it  was  (amongst  other  ^®•^• 
things)  stipulated,  that  the  directors  should  contract  collTv 
for  and  on  behalf  of  the  company  ;  and  that  they  », 

should  not  be  individually  liable  for  more  than  their  andOTHERi. 
respective  shares  in  the  capital  of  the  company. 

Under  these  circumstances,  it  was  contended  for 
the  defendants  that  the  action  could  not  be  sup- 
ported. The  money  sought  to  be  recovered  was 
substantially  lent  to  the  company,  and  the  plaintiff, 
being  a  member  of  the  company,  could  not  enforce 
his  remedy  against  them  in  a  court  of  common 
law. 

Wilde  Serjt.  contra^  insisted  that  it  was  clear  on 
the  whole  case  that  the  plaintiff  advanced  the 
money  to  the  directors  individually,  and  on  their 
personal  security. 

TiNDAL  C.J.  in  summhig  up  the  case  to  the 
jury  told  them,  that  the  only  question  was  whether 
the  money  was  lent  to  the  four  defendants,  or  lent 
to  tlie  company  at  large.  It  would  require  strong 
evidence  to  shew  that  the  plaintiff  (conscious  of 
the  difficulties  the  company  were  in,  and  knowing 
that  he,  as  a  partner,  could  maintain  no  action 
against  them),  advanced  the  money  on  their  credit. 
It  was  for  the  jury,  looking  at  the  whole  transac- 
tion, to  say,  whether  or  not  it  was  a  loan  to  the 
directors  personally,  to  get  them  out  of  a  difficulty, 
and  to  relieve  them  from  the  bill  on  which  they  were 
individually  liable  to  Clarke.  If  it  was,  the  plain- 
tiff was  entitled  to  a  verdict;  but  if  they  thought 
that  the  plaintiff  was  willii^g  and  agreed  to  advance 
the  money  to  the  company  at  large  on  the  terms 
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1838.       stated,  and  to  look  to  them  alone  for  repayment, 
CoixEY       ^^^^  *^^^^  verdict  would  be  for  the  defendants. 


V. 

Smith 
and  Others. 


Verdict  for  the  plaintiff. 
Wilde  Serjt.  and  W.  H.  Watson  for  the  plaintiff. 
Thesiger  and  Murphy  for  the  defendants,  (a) 


(a)  See  the  case  reported  on  another  point  in   4  Biag. 
N.C.285. 


WSSTMI  NITER, 

Feb.  9. 


PENNELL  V.  MEYER. 


If  an  answer  in 
chancery  is 
produced  in 
evidence,  the 
party  i^nst 
whom  it  is 
produced  is 
entitled  to 
have  the  whole 
bill  in  chan- 
cery read  as 
part  of  his  ad* 
verrary's  case. 


Case  for  maliciously,  and  without  any  reasonable 
or  probable  cause,  arresting  the  plaintiff. 

Plea,  Not  Guilty. 

The  supposed  cause  of  arrest  relied  upon  by  the 
defendant  arose  out  of  a  bill  of  exchange  discounted 
by  him  for  a  person  who,  he  attempted  to  shew, 
was  the  agent  and  mere  tool  of  the  present  plaintiffs 

To  shew  that  this  transaction  afforded  the  defen* 
dant  no  reasonable  cause  for  arresting  the  plaintifF, 
the  plaintiff  tendered  in  evidence  the  answer  of  the 
defendant  to  a  bill  in  equity,  filed  against  him  by 
the  drawer  of  the  bill  of  exchange,  to  restrain  an 
action  which  the  defendant  had  brought  against  him. 

Sir  J.  Campbell  A.  G.  for  the  defendant,  contend- 
ed that  if  the  plaintiff  put  the  answer  in  evidence,  he 
was  bound  also  to  produce  and  read  the  bill.  The 
answer  could  only  be  used  as  an  admission  made 
by  the  defendant,  as  it  were,  in  conversation  ;  and 
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of  course  the  bill  must  be  necessarily  before  the     v^^^> 
jury,  as  part  of  the  conversation.  PE^^NBtl 


fVilde  Serjt.  contra.  The  answer  is  read  as  an 
admission  in  writing  made  by  the  defendant  on  the 
matter  which  is  the  subject  of  this  action.  If  indeed 
the  admission,  as  it  appears  on  the  face  of  the 
answer,  turns  out  to  be  in  iteelf  ambiguous,  and  to 
require  explanation  by  reference  to  the  bill,  it  may 
become  necessary  to  read  the  latter;  but,  at  present, 
the  plaintiff  relies  on  the  answer,  as  in  itself  con- 
taining a  clear  statement  by  the  defendant  of  mat- 
ters important  to  be  laid  before  the  jury  in  this  case. 

TiNDAL  C.  J.  was  of  opinion  that  the  interroga- 
tory part  of  the  bill  must  be  read  if  the  defendant 
required  it.  It  could  not  be  differed  from  the 
ordinary  case  of  a  conversation,  in  which  it  never 
could  be  allowed  that  the  answers  of  a  party  should 
be  given  in  evidence  against  him,  without  also 
giving  in  evidence  the  questions  which  drew  forth 
those  answers.  As  to  the  residue  of  the  bill,  his 
Lordship  expressed  some  doubt;  but,  upon  its  being 
suggested  by  the  Attorney  General  that  a  defend- 
ant in  equity  is  bound  to  answer  the  narrative  part 
of  the  bill,  as  well  as  the  part  technically  called  the 
interrogatory  part,  his  Lordship  said  he  thought  he 
must  order  the  whole  bill  to  be  read  if  the  defend- 
ant required  it,  though  it  was  certainly  unusual  to 
require  this  to  be  done ;  and  he  should  tell  the 
jury,  that  the  statements  in  the  bill  were  not  to 
be  considered  as  admissions  of  the  facts  so  stated, 
if  being  notorious  that  allegations,  not  correspond- 
ing with  the  facts,  were  frequently  introduced  into 
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bills,  for  the  purpose  merely  of  eliciting  the  truth 
from  the  other  party. 

The  bill  and  answer  were  accordingly  both  read 
as  part  of  the  plaintiff's  case. 

Verdict  for  the  defendant. 


Wilde  Serjt,  Kellt/,  and  Chandless  for  the 
plaintiff. 

Sir  J.  Campbell  A.  G.,  iZ.  V.  Richards^  and 
Arnold  for  the  defendant. 


In  Easter  Term  Wilde  Seijt.,  upon  other  grounds, 
obtained  a  rule  to  shew  cause  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had,  which 
rule  is  still  pending. 


QuILDHAL^  GATLIFF  v.  BOURNE  and  Others. 

Feb,  14. 

This  was  a  special  jury  cause,  and  on  only  four 
jury  cause  the  of  the  Special  jury  men  appearing, 

plaintiff  may 
nave  a  talet 

without  the  Wilde  Sent,  for  the  plaintiff,  prayed  a  tales. 

consent  of  the  *  "^ 

defendant. 

Swann  for  tlie  defendants,  objected  that  this 
could  not  be  done  without  the  consent  of  the  de- 
fendants, which  he  refused ;  and  he  cited  1  Starkie 
on  Evidence,  540.,  where  the  case  of  the  British 
Museum  v.  White,  3  C.  &  P.  289.  is  referred  to,  in 
which  Park  J.  ruled  that  the  defendant's  consent 
was  necessary. 
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Wilde  Serjt.  said  he  was  in  that  case,  and  that       1838. 
he  did  not  recollect  such  a  decision  ;  and  he  was 
quite  confident  that  so  important  a  point,  and  so  con- 
trary  to  the  universal  impression  of  the  profession,  ^nd  Othees. 
could  not  have  escaped  him.     The  language  of  the 
statute  is  decisive,  (a) 

TiNDAL  C.  J.  Whatever  respect  I  may  have  for 
the  opinion  of  the  learned  judge  who  is  said  to 
have  given  that  decision,  I  must  here  act  on  my 
own  opinion.  My  opinion  is,  that  no  consent  is 
necessary.  The  cause  must  therefore  proceed; 
and  if  the  defendants'  consent  be  necessary,  the 
defendants  will  be  able  to  resist  this  as  a  mistrial. 

Verdict  for  the  plaintiff. 

Wilde  Seijt,  Stepfien  Serjt,  Piatt,  and  Cromp- 
tan,  for  the  plaintiff. 

Kellt/,  WightmaUf  and  Swann  for  the  defend- 
ants. 

(a)  See  the  Jury  Act,  6  G.  4.  c.  50.  s.  87. 


ROBERTSON  v.  WYLDE.  Gun^HAm 

Feb.  S4. 

Case  for  a  libel.     Plea,  Not  Guilty.  Inan  action  for 

The  defendant  was  a  bookseller,  and  the  pub-  the  pi^Tisher 
Usher  of  a  periodical  called  the  Railway  Magazine,  of «  nwg«2jne, 
in  which  the  libel  complained  of  was  published,  writer**  per- 
It  appeared  on  the  back  of  the  magazine  that  it  ^n^  Jh? 
was  edited  by  one  Herapath,  and  it  was  alleged  by  r^.^.^ 
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1888.  the  plaintifT  that  that  person  was  the  writer  of  the 

„     T^  article  in  question, 
K0BERT8ON  ^ 


r. 


WYtoi.  fVilde  Serjt  for  the  plaintiff,  proposed  to  give 

evidence  of  pergonal  malice  on  the  part  of  Hera- 
path  against  the  plaintiff,  who  was  the  secretary  to 
the  Eastern  Counties  Railway  Company.  The 
libel  professed  to  comment  on  some  transactions  of 
the  Company,  in  whose  service  Herapath  had 
formerly  been, 

Erie  objected  that  the  evidence  was  inadmissible; 
saying  that  the  defendant,  the  bopkseller,  was  only 
liable  for  the  actual  damages  resulting  from  the  libel> 
and  could  not  be  charged  with  vindictive  damages 
on  account  of  the  malice  of  the  supposed  writer. 
If  the  plaintiff  had  chosen,  he  might  have  obtained 
the  name  of  the  writer,  and  sued  him ;  in  which 
case  he  would  have  been  made  answerable  for  his 
own  malice. 

fVilde  Serjt.  contra.  The  action  is  in  fact  the 
action  of  Herapath :  the  defendant  himself  pub- 
lishes the  libel,  stating  in  the  very  front  of  it  that 
Herapath  was  the  author:  he  has  thereby  identified 
himself  with  Herapath. 

TiNDAL  C.  .J.  ruled  that  the  evidence  was  inad- 
missible. 

Verdict  for  the  plaintiff,  405.  damages. 

WUde  Serjt.,  Sir  JV.  Follett,  and  ChanneU  fdr 
the  plaintiff. 

Erie  and  Ogle  for  the  defendant. 
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YORK. 
Coram  Patteson  J. 


STANLEY  V.  JOBSON.  Yo.k, 

March  5. 

This  was  an  action  by  the  payee  against  the  maker  Where  a  wit- 

n  •  A         '  nes8  would  be 

of  a  promissory  note.  liable  to  in- 

For  the  defendant  a  witness  was  called,  who,  on  demnify  the 

•  ...  i-iii  ••  1         defendant,  not 

the  vmre  dtre^  admitted  that  he  was  a  jomt  maker  only  against 
with  the  defendant  of  the  promissory  note,  the  de-  andcoTt^ 
fendant  having  signed  it  as  his  surety.  be  recovered 

by  the  plain- 
tifT,  but  also 

Alexander  objected  that  the  witness  was  incom-  ^^'"  j  '*!? 
petent    He  had  a  direct  interest    in    procuring  own  coats,  he 
a  verdict  for  the  defendant;  for  if  the  plaintiff  jete'lJtfoTd^ 
obtained  it,  he,  the  witness,  would  be  liable  to  in-  defendant,  nor 
demnify  the  defendant,  not  only  against  the  amount  so  by  indorse- 
of  the  note,  but  also  against  the  costs  of  the  action,  ^osua^^lt 

the  Stat  3  4'  4 

Cresswellf  contra.  The  witness  is  a  joint  maker  ,.26.^ 
of  the  note,  and  a  party  primarily  liable  upon 
it:  he  is  clearly  bound  to  pay  the  amount  either 
to  the  defendant,  or  to  the  plaintiff,  the  payee : 
his  interest,  so  far  as  the  principal  sum  goes,  is 
neutralized.  As  to  the  costs  of  this  action,  non  con- 
stat  that  the  witness  would  be  liable  to  pay  them, 
even  in  the  event  of  the  plaintiff's  obtaining  the 
verdict :  a  surety  has  no  right  to  defend  the  action 
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188a.  ^  unnecessarily,  and  then  call  upon  tlie  principal 
debtor  to  reimburse  him.  Besides,  the  recent 
statute  3  &  4  PV.  4.  c.  42.  s.  26.  expressly  applies 
to  a  case  of  this  kind,  and  restores  the  competency 
of  the  witness  by  having  the  postea  indorsed. 

Patteson  J.  It  is  true  the  witness  may  not 
necessarily  be  liable  to  the  costs  of  this  action,  in 
the  event  of  the  verdict  passing  against  the  defend- 
ant ;  but  the  question  is,  whether  there  is  not  a 
presumption  of  his  being  so  liable?  I  think  the  wit- 
ness is  primd  facie  liable  to  indemnify  his  surety 
against  the  costs,  and  that  is,  I  think,  sufficient  to 
render  him  incompetent.  Then  does  the  statute 
get  rid  of  the  objection  ?  I  think  it  does  not.  If 
the  objection  were  only  that  the  verdict  could  be 
used  in  evidence,  I  could  indorse  the  postea,  and  so 
remove  the  objection.  But  the  witness  is  under 
a  liability  quite  independent  of  this  verdict.  He 
may  be  liable  to  repay  the  defendant,  not  only  the 
damages  and  costs,  to  be  recovered  against  the  pre- 
sent defendant,  by  the  verdict  and  judgment  in  this 
case,  but  also  the  defendant'^  own  costs.  I  do  not 
see  how  my  endorsing  the  postea  can  get  rid  of 
that  objection. 

The  defendant  then  produced  a  release  ;  but  the 
language  of  it  being  defective,  the  witness  was 
rejected. 

Verdict  for  the  defendant,  (a) 

Alexander  and  Knowles  for  the  plaintiff. 
Cresswell  and  Baines  for  the  defendant 

(a)  S€€  the  next  case  {Green  v.  fTarfairftm.) 
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GREEN  ».  WARBURTON.  Yobk, 

March  7. 

IRESPASS    for  breaking  and   entering  a  house,  Where  a  de- 

,  •        /»        -^  o  fendantjusti- 

damaging  furniture,  &c«  fied  a  trespass 

Plea  as  to  part,  payment  of  money  into  court;  as  a°pi^an*  ^^ 
to  other  part.  Not  Guilty ;  as  to  other  part,  that  the  them  to  be  the 
furniture  belonged  to  /•  S.^  and  that  the  defendants  /^^l^  and  that 
entered  and  committed  the  alleged  trespass  thereto  ^®  committed 

°  '^  the  trespass  by 

by  the  command  ot  L  o«  the  command 

Replication  (protesting  the  command)  de  injurid  thaf /'J^^was 

absque  residua  SfC.  not  a  compe- 

tent witness 
^-x        1         1    /»      T        •  «•  •         y    rv  •  for  the  defend- 

On  the  defendants  callmg  /.  S.  as  a  witness,  ant,  and  that 

CressweU  for  the  plaintiff  objected  that  he  was  not  j^qi^ render- 

a  competent  witness,     1st  He  had  a  direct  interest  ed  competent 

in  the  subject  matter  of  the  action,  for  he  came  to  the  j^wteo^ 

prove  that  the  goods  belonged  to  himself.     2dly.  ^"^^  w\ 

He  had  an  interest  in  the  result  of  the  suit ;   for  if  c.  42.1. 26. 

the  plaintiff  recovered  against  the  defendant,  the 

witness  would  be  liable  over  to  the  latter  for  the 

damages  and  costs. 

Alexander  and  Watson  contra — The  witness 
has  no  interest  in  the  subject  matter  of  the  action, 
which  is  merely  brought  to  recover  damages  for  an 
injury  to  goods ;  and  even  if  the  right  to  the  goods 
be  deemed  the  subject  matter  of  the  action,  the 
witness  has  no  interest;  for  the  verdict  (for  which- 
ever party  it  be  given)  cannot  affect  the  right  of 
the  witness :  if  the  verdict  be  for  the  plaintiff,  the 
witness  may  still  in  any  other  action  set  up  his  own 
tide;  if  the  verdict  be  for  the  defendant,  the 
plaintiff  may  still  set  up  his  title  against  the  witness. 
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1898.  Ward  V.  Wilkinson,  (a)  Then  as  to  the  other 
ground  of  objection,  the  recent  statute  3  &  4  W.  4. 
c.  42.  s.  26.  is  an  answer.  The  defendant  could 
Warburtom.  jjot  recover  against  the  witness,  without  rel3dng  on 
this  record ;  and  by  the  indorsement  on  the  record, 
he  will  be  estopped  from  so  doing. 

Patteson"J.  The  case  is  distinguishable  from 
Ward  V.  Wilkinson :  there,  both  parties,  plaintiff 
and  defendant,  claimed  adversely  to  the  witness ; 
one  party  claimed  as  assignees  of  a  bankrupt,  the 
other  as  purchasers  under  his  execution-creditor ; 
but  the  witness  disputed  the  bankrupts  title  alto- 
gether. Here  the  defendant  justifies  under  the 
witness :  it  is  admitted  by  the  pleadings  that  the 
defendant  acted  under  his  orders,  and  the  witness 
would  be  liable  to  indemnify  him,  not  only  against 
the  damages  and  costs  to  be  recovered  by  the  plain- 
tiff, but  sdso  against  the  defendant's  own  costs.  In 
respect  of  those  costs,  the  witness  may  be  made 
liable  to  the  defendant,  without  the  aid  of  the  record 
in  this  action:  that  constitutes  an  interest  which 
cannot  be  removed  by  indorsing  the  postea.  It  is 
like  the  case  wliich  was  tried  the  other  day.  (6) 

The  witness  was  rejected. 

Verdict  for  the  defendant. 

Cresswell  and  Wightmari  for  the  plaintiff. 

Alexander  and  Watson  for  the  defendant. 


(#>  4  B.  &  Aid.  p.  410.    (6)  See  Stanley  v.  Jobson,  ante  p.  109. 
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Coram  Coleridge  J. 


The  QUEEN  v.  SPILLING.  Yo«k, 

March  9. 

Indictment  for  manslaughter.  If  a  medical 

The  Ist  count  stated,  that  one  Isabella  Turner  j^^^jjuJ^^jS,^ 
was  pregnant  with  child,  and  that  the  prisoner  fied  to  practise 
took  the  care  and  charge  of  her  as  a  man-midwife,  the  death*ora 
and  undertook  to  do  everything  needful  for  her  person bydhe 
health,  and  for  the  safe  delivery  of  the  child.     The  iui,  or  grossly 
count  then  proceeded  to  charge  the  prisoner  with  of^jange^^ 
ignorantly,  rashly,  and  feloniously  neglecting  to  do  instrument,  he 
what  was  needful  for  the  health  of  the  said  Isabella  m^siaughter. 
Turner^  and  for  the  safe  delivery  of  the  child  of 
which  she  was  pregnant  as  aforesaid ;    and  with 
Ignorantly,  negligently,  rashly,  and  feloniously  and 
with  great  violence,  thrusting  and  forcing  a  certain 
blunt  instrument,  called  a  lever,  into  the  person 
of  the  said  Isabella  Turner^  and  ignorantly,  negli- 
gently, rashly,  and  feloniously,  leaving  the  said 
instrument  there  remaining,  and  thereby  ignorantly, 
negligently,  rashly,  and  feloniously  giving  to  the 
said  Isabella  Turner^  while  she  was  so  pregnant 
with  child  as  aforesaid,  divers  mortal  cuts,  &c.  of 
which  she  died.     There  were  other  counts  varying 
the  description  of  the  offence. 

It  appeared  in  evidence,  that  the  prisoner  was  a 
person  who  had  for  nearly  thirty  years  carried  on 
the  business  of  an  apothecary  and  man-midwifb  in 
the  county  of  York  ;  that  he  was  a  person  qualified 
by  law  to  carry  on  that  profession ;  that  his  practice 
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1888.       had  been  very  considerable;   and  that  (amongst 
^-■t^'     others)  he  had  attended  the  deceased  herself  on  the 
e^  uBEN    i^j^  ^^  ^1  j^^^  children.     It  appeared,  that  on  the 
Spilling,     occasion  in  question,  he  made  use  of  a  metal  instru- 
ment,  known  in    midwifery  by   the  name   of  a 
vectiSf  or  lever,  inflicting  thereby   such  grievous 
injuries  on  the  person  of  the  deceased,  as  to  cause 
her  death  within  three  hours  ;  and  it  was  proved 
by  the  evidence  of  medical  men,  first,  that  the 
instrument  used  was  a  dangerous  one,  and  that  at 
that  period  of  the  labour  it  was  very  improper  to 
'  use  it  at  all ;  and  secondly,  that  it  must  have  been 
used  in  a  very  improper  way,  and  in  an  entirely 
wrong  direction.     There  was  no  evidence  on  either 
side  as  to  whether  the  prisoner  had)  or  had  not, 
ever  made  use  of  such  an  instrument  on  former 
occasions. 

Dundas  addressed  the  jury  for  the  prisoner,  re- 
lying on  the  character  for  skill,  humanity  and 
attention,  which  the  prisoner  had  acquired;  and  he 
contended  that  no  medical  man  could  be  made  thus 
criminally  responsible  for  the  ill  success  of  his 
practice. 

Coleridge  J.  told  the  jury,  that  the  questions 
for  them  to  decide  were,  whether  the  instrument 
had  in  this  instance  caused  the  death  of  the  de- 
ceased ;  and  whether  it  had  been  used  by  the 
prisoner  with  due  and  proper  skill  and  caution,  or 
with  gross  want  of  skill,  or  gross  want  of  attention. 
No  man  was  justified  in  making  use  of  an  instru- 
ment, in  itself  a  dangerous  one,  unless  he  did  so 
with  a  proper  degree  of  skill  and  caution.     If  the 
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jury  thought  that  in  this  instance  the  prisoner  had        18S8. 


used  the  instrument  with  gross  want  of  skill,  or  - 

gross  want  of  caution,  and  that  the  deceased  had  v. 

thereby  lost  her  life,  it  would  be  their  duty  to  find     Spilling. 
the  prisoner  guilty. 

Verdict  Guilty. 

Starkie  and  WorUey  for  the  prosecution. 
Dundas  and  Baines  for  the  prisoner. 

The  prisoner  was  sentenced  to  six  months'  im- 
prisonment. 


The  QUEEN  v.  W.  SMITH.  York, 

March  19. 

This  was  an  indictment  for  forgery.  An  indictment 

The  offence  was  alleged  in  the  indictment  to  ^hich  alleges 

^  an  offence  in 

have  been  committed  on  the  Sd  day  oS  June^  in  the  the  reign  of  a 
seventh  year  of  the  reign  of  King   WUliam  the  Jr/c'^ciudS 
Fourth,  but  all  the  counts  concluded  "  against  the  against  the 
•*  peace  of  our  Lady  the  now  QueeUj  her  crown  siKcessor,  is 
'<  and  dignity:'  ^St!" 

The  prisoner  demurred  to  the  indictment,  and  Afterjudgment 
the  prosecutor  joined  in  demurrer.  a"  iStment 

cannot  be 

Wortley,  in  support  of  the  demurrer,  submitted  |j,7i,^of Sc 
that  the  indictment  should  have  concluded  "against  prosecutor. 
**  the  peace  of  the  late  King,"  in  whose  reign  the 
offence  was  committed;  and  he  relied  upon  2  Hale, 
189.  and  Rex  v.  Lookup  (a). 


(a)  3  Burr.  1901. 
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1838.  Hoggins^  cantrd.    The  indictment  is  good.     It 

Jjl^V^     may  be  admitted  that  tlie  conclusion  is  not  strictly 

*  «."*"'*    accurate ;  but  since  the  statute  7  Cf-  *•  c*  6**  *•  20. 

Swim.  ^jjjg  jg  jj^  longer  a  fatal  objection.  That  section 
enacts,  "That  no  judgment  upon  any  indictment^ 
"  or  information  for  any  felony  or  misdemeanor, 
"  whether  after  verdict  or  outlawry,  or  by  con- 
"  fession,  default,  or  otherwise,  shall  be  stayed  or 
"  reversed  for  want  of  the  averment  of  any  matter 
"  unnecessary  to  be  proved,  nor  for  the  omission 
"  of  the  words  *  as  appears  by  the  record,'  or  of 
"  the  words  ^  with  force  and  arms,*  or  of  the  words 
"  *  against  the  peace,*  nor  for  the  insertion  of  the 
"  words  *  against  the  form  of  the  statute,*  instead 
"  of  the  words  *  against  the  form  of  the  statutes,* 
"  &c.  &c/*  In  Rex  v»  Chalmers  (^a),  it  was  decided 
that  an  erroneous  conclusion  contra  pacem,  is  the 
same  as  no  conclusion,  and  is  equally  cured  by  the 
statute.  It  is  therefore  clear  that  this  would  have 
been  no  valid  objection  after  judgment.  It  is  true 
that  the  point  has  never  yet  arisen  on  demurrer ; 
but  it  is  submitted,  that  even  on  demurrer  the 
objection  is  no  longer  tenable.  The  reason  why, 
in  ancient  times,  some  conclusion  of  this  kind  wa^ 
required  was,  that  it  might  appear  to  whom  the 
forfeiture  accrued,  Rex  v.  Taylor  (V) ;  and  Lord 
Tenterderif  in  that  case,  insists  on  the  propriety  of 
still  adhering  to  the  ancient  forms.  But  the  statute 
7  O.  4.  in  effect  abolishes  that  ancient  form,  and 
the  averment  contra  pacem  may  now  be  treated  as 
mere  surplusage.     If  that  be  so,  the  insertion. 


(a)  1  Moody,  C.  C.  It.,  '.m.  (fO  ^  B.  &  C.  502. 
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though  in  an  incorrect  form,  of  that  which  is  in      v^^ 
itself  entirely  surplusage,  cannot  prejudice  the  in-    thToomm 
dictment.  ^  «'• 

Smith. 

Coleridge,  J,  It  is  clear  upon  the  authorities, 
that  this  objection  would  have  been  fatal  at  com- 
mon law ;  and  the  question  therefore  is  simply, 
whether  the  statute  7  G*  4.,  relied  upon  by  the 
prosecutor^s  counsel,  has  cured  the  objection.  The 
statute  is  framed  in  terms  confined  to  the  case  of 
an  objection  taken  after  judgment.  How  then  can  I 
go  beyond  the  language  of  the  statute,  and  say  that 
the  legislature  meant  to  get  rid  of  the  objection  in 
every  case,  whether  taken  afler  judgment  or  before 
jud^ent  ?  There  must  be  judgment  for  the  pri- 
soner. 

Judgment  for  the  prisoner. 

Hoggins  then  moved  that  the  indictment  might 
be  quashed,  so  that  he  might  prefer  a  new  bill ; 
but 

Coleridge  J.  said  that,  afler  argument  and  judg- 
ment, it  was  too  late  to  listen  to  an  application  of 
that  kind. 

Hoggins  for  the  prosecutor, 
JVortley  for  the  prisoner. 
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vo«.  The  QUEEN  «.  SWAIN  and  Others. 

March  16. 

On  the  trial  of  This  wos  an  indictment  for  a  riot  at  Bradford  on 
for  a  rioMth  occasion  of  a  popular  meeting  on  the  subject  of  the 
ground  for  the  New  Poor  Law  Act 

prosecutors 
challenging  a 

an^bhaWtant"  WasTiet/,  for  the  prosccution,  challenged  two  of 
of  the  town      the  juroFS,  on  the  ground  that  they  were   both 

where  the  not  t/  '  o  •/ 

occurred,  and  inhabitants  of  Bradford^  and  had  taken  active  parts 
uJkenan^Mtive  there  in  opposition  to  the  law  in  question. 

part  in  the 
matter  which 

led  to  it.  DundaSy  for  the  prisoners,  insisted  that  this  was 

not  good  ground  of  challenge  on  the  part  of  the 
Crown.  He  knew  of  no  instance  where  a  challenge 
had  been  allowed  on  the  ground  of  the  political  or 
other  opinions  of  the  jurors. 

Coleridge  J.  was,  however,  of  opinion  tlvat  an 
individual  who  had  taken  an  active  part  on  one 
side,  or  on  the  other,  of  a  measure  which  had  caused 
so  much  local  excitement,  could  hardly  be  received 
as  an  indifferent  juror.  He  should  therefore  allow 
the  challenge  if  the  prosecutor  proved  the  fact. 

The  jurors  were  examined  by  the  prosecutor's 
counsel  on  the  voire  dire^  and  admitted  the  fact  in 
the  terms  in  which  it  had  been  suggested  at  the 
bar. 
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The  jurors  were  accordingly  rejected,  and  two       1838. 
others  sworn.  ^^^V^ 

TheQiTBKN 

The  prisoners  afterwards  pleaded  guilty.  ^' 

And  Otuxbb. 

Wasney  and  AshmoreltoT  the  prosecution. 
Dundas  for  the  prisoners. 


BOLDEN  V.  BROGDEN.  Lancabtee, 

March  19. 

JlssuMPSiT  on  a  warranty,  that  a  horse  sold  by  A  slight  disor- 
the  defendant  to  the  plaintiff  was,  at  the  time  of  tl'iht^itl!^ 
the  sale,  sound.  a  T^^iT^'  ^' 

It  appeared  in  evidence  that  the  plaintiff  bought  nentiytodiml- 
the  horse  at  Lancaster  fair  for  100  guineas;  that  a  S  and"£' 
few  hours  after  the  sale  his  father  saw  the  horse,  which  he  uiti- 
and  observed  that  he  had  a  cough  upon  him.  The  ^rsf w  nonia 
plaintiff,  in  consequence,  let  him  remain  a  few  days  unsoundness 

1  t  I  t  1  1  X  •!      /      constituting  a 

at  the  stable,  where  he  was  bought,  until  the  breach  of  the 
weather  grew  milder,  and  then  had  him  taken  '^^"^'y- 
to  his,  the  plaintiff's,  home.  The  horse  became 
worse,  and  ibr  some  days  remained  very  ill  and 
unfit  for  work,  labouring  under  what  some  of  the 
vdtnesses  termed  the  **  Influenza, "  and  others 
the  **  Distemper ;"  the  horse,  however,  had  com- 
pletely recovered  long  before  the  trial. 

For  the  defendant  witnesses  were  called,  to  prove 
that  the  horse  had  no  disease  on  him  at  the  time  of 
the  sale,  except,  at  the  most,  a  slight  and  common 
cold  ;  and  that  the  more  serious  disorder,  spoken 

VOL.  II.  1 
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it^ss.        of  by  die  plaintifTs  witnesses,  must   have  arisen 

j^V*"^     subsequently  to  the  sale,  either  from  grossly  im- 

V.  proper  treatment  on  his  part,  or  from  accidental 

Coleridge  J.,  in  summing  up  the  case  to  the 
jury,  told  them  that  the  question  which  they  had  to 
decide  was,  whether  the  horse,  at  the  time  of  the 
sale,  had  upon  him  any  disease  which  was  calcu- 
lated permanently  to  render  him  unfit  for  use,  or 
permanently  to  diminish  his  usefulness?  or  whe- 
ther the  disorder  which  the  horse  then  had  was  a 
mere  cold,  of  such  a  nature  that,  with  ordinary  care, 
it  would  soon  have  been  cured,  and  so  cured  as 
to  leave  in  the  animal  no  tendency  to  any  recur- 
rence of  the  disorder  in  its  after  hfe?  A  mere 
slight  cold  no  more  constituted  unsoundness  in  a 
horse  than  it  did  in  a  human  creature  ;  neither  was 
a  horse  lame,  within  the  meaning  of  a  warranty, 
because,  at  the  time  of  the  sale,  he  might  have  a 
thorn  in  his  foot,  and  so  limp,  if  it  were  clear 
that  the  limping  would  be  cured  by  simply  extract- 
ing the  thorn.  The  ])oint  to  consider  was  the 
effect  on  the  constitution  of  the  animal.  If  the 
jury  thought  that,  in  the  present  instance,  the  only 
ailment  of  the  horse  at  the  time  of  the  sale  was  a 
mere  cold,  such  a  cold  as  might  reasonably  be 
expected  to  give  way  to  slight  medical  treatment, 
and  to  leave  behind  no  seed  of  future  disease,  he 
recommended  them  to  find  their  verdict  for  the 
defendant.  If,  on  the  other  hand,  they  thought 
that  the  horse  had,  at  the  time  of  the  sale,  such  a 
disease  on  him  (though  in  its  early  stage)  as  would 
permanently  damage  its  constitution,  or  leave  it 
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more  liable  to  such  attacks  in  future,  they  should       1838. 
find  for  the  plaintiff.  V^^^ 

BOLDEN 

Verdict  for  the  defendant.  v. 

Beooden. 

Alexander  and  L.  Peel  for  the  plaintiff. 
Cresswell  and  Farrer  for  the  defendant. 


LIVERPOOL. 
Coram  Pattbson  J. 


The   QUEEN  v.  ROGER  SMITH.  Liverpool, 

March  84. 

The  indictment  charged  that  the  prisoner,  on,  &c.,at,  An  indictment 
&c.,  a  certain  shop  of  one  J.  S.y  there  situate,  feloni-  ^^  l^J^  g^f 
ously  did  break  and  enter,  and  two  saws,  &c.,  of  the  f-  *f  for  steal- 
goods  and  chattels  of  the  said  J.  S.,  in  the  shop  then  &c.  must  allege 
and  there  being  found,  feloniously  did  steal,  take,  ^ner^to?rthe 
and  carry  away  against  the  form  of  the  statute,  goods  therein; 

J  .      ,   ,  r  no  an  averment 

and  against  the  peace  or,  &c.  that  the  good* 

were  in  the 

Dr.  Brown  for  the  prisoner  objected  that  the  pmonerstoie 
indictment  did  not  correctly  charge  him  with  steal-  ^^^^»^^  ^^^ 
ing  the  goods  in  the  shop,  so  as  to  subject  him  to 
the  punishment  inflicted  by  the  statute  7  4"  ^  G.  4. 
c.  29.  s.  15.  The  words  of  that  enactment  were, 
*•  that  if  any  person  shall  break  and  enter  any 
shop,  warehouse,  or  counting-house,  and  steal 
therein  any  chattel,  money,  or  valuable  security, 
every  such  offender,  being  convicted  thereof,  shall 
be  liable,"  &c.  Now,  here  it  was  not  averred  that 
the  prisoner  stole  the  goods  in  the  shop  ;  the  old  in- 
dictments, it  is  true,  did  not  contain  that  averment, 

i2 
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189&  but  the  language  of  the  statute  12  Anne^  st.  1.  c.  7* 
s.  1.  was  different  from  that  of  the  T  Sf  S  O.  ^. 
By  the  former  act  it  was  enacted,  "  that  all  and 
Roger  Smith,  every  person  or  persons  that  shall  at  any  time,  from 
and  after,  &c.,  feloniously  steal  any  money,  &c., 
being  in  any  dwelling-house  or  outhouse,  &c.,  shall 
be  absolutely  debarred  of  and  from  benefit  of 
clergy."  He  submitted,  therefore,  that  the  pri- 
soner could  only  be  convicted  of  simple  larceny. 

Cottingliam  for  the  prosecution  contended  that 
iis  it  was  distinctly  alleged  in  the  indictment  that 
the  prisoner  stole  the  goods,  and  that,  at  the  time 
of  such  stealing,  **they  were  in  the  said  shop 
found,**  it  necessarily  followed  that  he  must  have 
stolen  them  in  the  shop. 

Patteson  J.  I  think  it  is  safer  to  adhere  to  the 
words  of  the  act.  In  indictments  for  sacrilege  (a) 
it  is  in  like  manner  usual  to  allege,  distinctly,  not 
only  that  the  offender  broke  and  entered  the  church, 
and  stole  goods  then  being  therein,  but  also,  that 
he  actually  stole  them  in  the  church.  The  word 
**  therein**  is  not  found  in  the  statute  of  Anne^ 
but  it  is  in  this  statute ;  and  die  precedents,  since 
the  passing  of  this  act,  have  distinctly  alleged  the 
stealing  to  have  been  in  the  building.  I  think  that 
is  the  correct  course,  and  that,  on  tlie  present 
indictment,  the  prisoner  ought  only  to  be  con^^ 
victed  of  the  simple  larceny. 

Verdict,  Guilty  of  simple  larceny. 

Cottingham  for  the  prosecution. 

Dr.  Brown  for  the  prisoner. 

{n)  S.  \Q. 
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1838., 


The  QUEEN  v.  KINNEAR.  Liveepool, 

Indictment  for  forging  a  bill  of  exchange.  An  instrument) 

The  first  count  set  out  the  instrument  (describing  ulxm^e!^!^ 
it  to  be  a  bill  of  exchange)  in  the  following  terms :  quiring  him  toj 

order  of  C.  a 
«  Flintshire  District  Banking  Company,       ^cSnTme, 
Flint,  29th  Sept.  1837.  "  without  ac-' 

"  ceptance ,"  is 

"21  days  after  date  pay  (without  acceptance)  a  bill  of  ex- 
•*  to  the  order  of  Mr.  James  Henderson,  £70.  iyTL^de- 

"  For  value  received,  scnbed  in  an 

**t:i      ^i_     r>i  indictment  for 

"  For  the  Company,  forgery. 

**e/l  Watkinsj   Manager.** 

^  To  the  Lcmdon  and  Westminster  Bank, 

"  Throgmorton  Street,  London. 
^  Indorsed,  J.  Hendersonr 


!l^efore  the  opening  of  the  evidence,  the  prisoner 
objected  that  the  instrument  was  not,  upon  the 
face  of  it,  a  bill  of  exchange.  To  constitute  a  bill  of 
exchange  it  is  essential  that  there  should  be  three 
parties  to  the  instrument :  a  person  drawing,  a  per- 
son on  whom  it  is  drawn  and  who  is  to  accept,  and 
a  person  to  whom  the  payment  is  to  be  made. 
Here  the  drawer  of  the  instrument  expressly  pro- 
hibits acceptance. 

Brandt  and  Peel  contra.  All  that  is  required  to 
constitute  a  bill  pf  exchange  is  that  there  should  be 

1  3 
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1888.       a  drawer,  an  order  by  him  directing  some  one  to  pay 
.^Jj^V*^     a  sum  of  money,  and  a  description  of  the  person  to 
^  v!^^  ^    whom  that  sum  of  money  is  to  be  paid.  But,  further, 
KiNNEAB.     supposing  that  there  should  be  a  party  empowered 
to  accept  the  instrument,  that  essential  to  a  bill  of 
exchange  is  not  here  wanting.    The  words  "  with- 
out   acceptance"    are    ambiguous,    and   do    not 
exclude  acceptance,  but  only  require  the  drawee  to 
pay  when  the  bill  is  at  maturity,  whether  it  shall 
have  been  previously  accepted  by  him  or  not ;  and 
this  is,  in   truth,  all  that  the  drawer  of  a  bill  can 
ever  do,  for  he  never  has  the  means  of  compelling 
the  drawee  to  accept. 

!Patteson  J.  This  instniment  certainly  differs 
from  all  others  that  I  have  seen  as  bills  of  exchange, 
by  reason  of  the  words  "without  acceptance.**  I 
do  not,  however,  consider  that  the  insertion  of  those 
words  alters  the  character  of  the  instrument,  so  as 
to  prevent  its  being  a  bill  of  exchange.  All  that 
is  necessary  to  constitute  a  bill  is  that  the  party 
making  the  instrument  should  direct  it  to  some 
other  party,  requiring  that  other  party  to  pay  the 
money  therein  mentioned  to  some  third  person  or 
his  order,  or  to  the  order  of  the  party  so  making 
the  instrument.  The  drawer  may  in  each  case  pre- 
scribe the  terms  upon  which  the  payment  is  to  be 
made.  Here  he  has  chosen  to  prescribe  that  the 
drawee  is  to  make  the  payment  **  without  accept- 
ance:'* the  meaning  of  which  I  take  to  be  that  the 
holder  is  not  to  be  put  to  the  trouble  of  presenting 
it  to  the  drawee  before  it  becomes  due ;  but  still, 
if  he  should  choose  to  present  it,  there  is  nothing 
to  prevent  the  drawee  from  accepting  it ;  actual 
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acceptance,  of  course,  is  not  necessary  to  make  the 
instrument  a  bill  of  exchange.  BUls  are  daily 
noted  and  protested  as  bills  for  non-acceptance : 
they  musty  therefore,  be  bills  before  acceptance. 
Bills  at  sight  are  not,  in  fact,  commonly  accepted. 

I  think,  therefore,  that  the  instrument  is  properly 
described  as  a  bill  of  exchange. 

The  prisoner  was  convicted,  and  sentenced 
to  transportation  for  life. 

Brandt  and  L.  Peel  for  the  prosecution. 
The  prisoner  was  not  defended  by  counsel. 


1838. 


WINCHESTER. 
Coram  Lord  Denman  C.  J. 


FOWLER  V.  DOWDNEY. 


WiNTON, 
March  2. 


Slander,   for  saying  of  the  plaintiff  "  He  is   a 
returned  convict." 

The  declaration  averred,  as  special  damage,  the 
loss  of  a  customer  to  whom  the  words  were  spoken, 
the  plaintiff  being  a  tradesman.  The  proof  of  the 
special  damage  failed  ;  and  thereupon, 

Erie  for  the  defendant  contended  that  the 
words  were  not  actionable  in  themselves,  inasmuch 
as  they  imputed  no  present  liability  to  punishment : 
for,  conceding  that  an  offence,  for  which  transport- 
ation was  the  punishment,  was  imputed,  the  words 
imply  that  the  party  had  already  suffered  that 
punishment. 

I  4 


An  action  will 
lie  for  saying 
of  the  plaintiff* 
**  he  is  a  re- 
turned con- 
vict," though 
the  words  im- 
port that  the 
punishment 
fias  been 
suffered. 
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1838.  Lord  Denman  C.  J.     My  opinion  is,  that  these 

^'"^y^^  words  are  actionable,  because  they  impute  to  the 
„,  *  plaintiff  tliat  he  has  been  guilty  of  some  offence  for 
DowDNEY.  ^vhich  parties  are  liable  to  be  transported  :  that  is, 
I  think,  the  plain  meaning  of  the  words>  as  set  out 
in  the  declaration ;  they  import,  to  be  sure,  that  the 
punishment  has  been  suffered — but  still  the  ob- 
loquy remains. 

Verdict  for  the  plaintiff,  damages  Is.  (a) 

Crowder  and  Saunders  for  the  plaintiff. 
Erie  for  the  defendant. 


(a)  The  test  here  applied  to  ascertain  whether  the  words  were 
actionable  seems  to  be,  whether  they  impute  a  species  of  mis- 
conduct which,  in  general,  subjects  a  person  to  criminal  prosecu- 
tion in  the  common  law  courts.  (Com.  Dig.  Action  on  the  Ccuejar 
Defamation^  D.  5.)  And  the  principle  of  that  test  is,  not  that  the 
imputation  of  such  a  species  of  misconduct  places  the  person 
slandered  in  a  situation  of  actual  danger,  but  that  an  aggra« 
vated  degree  of  obloquy  is  supposed  to  attach  to  such  miscon- 
duct as  the  law  visits  with  punishment.  Accordingly,  we  find 
that  in  ancient  times  an  action  for  slander  was  holden  to 
be  maintainable  for  words  imputing  that  the  plaintiff  had  com- 
mitted a  criminal  offence ;  and  no  objection  was  raised  on  the 
ground  that  the  spealcer  went  on  (as  in  the  principal  case,)  to 
allege  that  the  plaintiff  had  already  suffered  the  punishment 
inflicted  by  law  on  such  offenders.  (See  Gainford  v. 
Tuke^  Cro.  Jac  536.).  The  same  point  was  raised  in  BosUm 
V.  Tatum^  Cro.  Jac.  622.  The  words  spoken  were  that 
the  plaintiff  *'  was  a  thief,  and  had  stolen  the  defendant's 
gold."  After  Not  Guilty  pleaded,  and  a  verdict  for  the 
plaintiff,  it  was  moved  for  the  defendant,  in  arrest  of  judgment, 
that  as  no  time  was  alleged  when  tlie  theft  was  committed, 
it  might  he  it  was  in  former  times,  since  which  divers  general 
pardons  had  been,  so  as  there  cannot  any  loss  happen  to  him, 
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(the  plaintiff.)  The  Court  overruled  the  objeetion,  saying 
*^  it  was  a  great  slander  to  be  once  a  thief,  for,  although  a  par- 
don may  discharge  him  of  the  punishment,  yet  the  scandal  of 
the  offence  remains ;  for 

'  Pcma  potest  redimij  culpa  perennis  erity  " 
Tliere  is  one  instance,  frequently  occurring  in  the  old  books, 
from  which,  perhaps,  a  different  inference  might,  at  first  sight, 
be  drawn*  It  is  laid  down  that  words  are  actionable  which 
subject  a  party  to  punishment  by  the  custom  of  the  place. 
As,  in  ZandoHf  to  say  of  a  woman  living  in  that  city,  tliat  she  is  a 
eommon  harIot»  is  actionable,  (that  is,  tn  ^  CUy  Cowrty  1  Dougl. 
380.91. 96.)  by  reason  of  the  custom,  supposed  to  exist  there,  of 
carting  women  of  that  character,  (Com.  Dig.  Action  on  the  Cote 
for  DefixnuUiony  D.  10.)  It  may  be  said  that  the  immorality  is 
the  same,  and  justly  exposed  to  the  same  measure  of  obloquy, 
whether  the  woman  be  living  in  London  or  in  Weeiminster; 
and  that  it  is  the  liability  to  punishment^  therefore,  in  the  one 
caacr  and  not  in  the  other,  which  makes  the  difference.  But, 
after  all,  this  instance  will  not  be  found  repugnant  to  the  prin- 
ciple before  pointed  out  as  the  true  one.  In  LondoHy  where 
such  misconduct  is  visited  with  punishment,  the  imputation  of 
it  is  supposed  to  be  more  odious  and  degrading  than  elsewhere : 
words  conveying  that  imputation  are,  therefore,  if  spoken  in 
Londony  actionable ;  if  spoken  elsewhere,  not  (  Wheakry.  Welchy 
1  Lev.  116.) 


1838. 


FOWLEE 

V. 

DOWONET. 
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WiHToN,  DUNN  V.  ASLETT. 

Marek  6. 

The  counsel     j4ssumpsit  on  the  warranty  of  a  horse,  that  he 
calling  a  wit-    ^as  quict  in  harness. 

neu  who  has  _^,  •*         i  i        i  .        .      ,  , 

given  unfe-  Plea,  that  the  horse  was  quiet  m  harness,  and 

ZSn^  i»«"e  thereon. 

examination.  In  order  to  prove  the  resale  of  the  horse  by 
aminMLntaBk  the  plaintiff,  after  discovery  of  his  being  vicious 
^mquestions  ^^^  uuquiet,  the  plaiutifTs  counsel  called  a  livery, 
duoements  to  Stable  keeper,  who,  on  cross-examination  by  the 
P^^wbohas  defendant's  counsel,  stated  a  great  number  of 
called  him.  facts,  tending  to  shew  that  the  horse  was  quiet  in 
harness,  and  that  the  warranty  had  not  been  broken. 
On  re-examination, 

Bompas  Serjt,  asked  the  witness  (who  had  also 
been  subpoenaed  for  the  defendant,)  whether  he  had 
not  been  living  with  the  defendant,  and  defendant's 
witnesses,  since  he  had  been  in  the  town  ? 

Erie  objected  that  the  plaintiff  could  not  be 
allowed  to  discredit  his  own  witness :  the  plaintiff 
ought  not  to  have  called  him,  unless  he  was  a  wit- 
ness to  whom  credit  was  to  be  given.  It  is  not 
pretended  that  the  plaintiff  was  ignorant  that  the 
witness  would  give  evidence  unfavourable  to  him. 

Bompas  Seijt.  said  that  tlie  witness  was  a  neces- 
sary one,  for  him,  to  one  point  only,  and  tliat  he 
had  been  induced  to  betray  the  plaintiff  by  matters 
which  had  passed  in  the  town. 
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Lord  Denman  C.  J.  In  Wright  v.  Beckett  (a)  isss. 
I  expressed  an  opinicm,  formed  after  much  consider- 
ation^  that  the  plaintiff  might  shew  that  the  witness 
liad  given  a  different  account  of  the  matter,  by 
i^hich  different  account  he  had  been  induced  to 
call  him.  I  remain  of  that  opinion ;  and  I  think,  on 
the  same  principle,  a  party  calling  a  witness  may 
examine  him  as  to  any  fact  tending  to  shew  he 
has  been  induced  to  betray  that  party. 

Verdict  for  the  plaintiff. 

Bompas  Serjt.  and  Bingham  for  the  plaintiff. 
Erie  and  Saunders  for  the  defendant. 


(a)  1  Moo.  k  Rob.  414. 
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EXETER. 
Coram  Bosanquet  J. 


ExBTKB.       The  QUEEN  v.  BURROWS,  HUDDY,  and 

March  19.  .    j3^Y. 

Where  a  pri-    Indictment  for  Uttering  base  coin, 
fended  bv  There  were  three  counts  :  one  for  uttering  to 

nori*ht to*^"  JSfo^a  Huddart,  and,  on  the  same  day,  a  second 
make  two  Uttering  to  EUza  Kidd ;  and  .two  other  counts, 
ihe^r^  one  charging  single  uttering  to  Eliza  Kidd  and  Jane 
^l^^h^^  ^^^*  respectively. 


counsel. 


Rowe  appeared  in  defence  of  Huddy  only ;  and, 
after  the  evidence  for  the  Crown  was  closed,  he 
stated  that  Huddy  wished  to  make  his  statement 
of  the  facts  to  the  jury,  and  that,  afterwards,  he 
should  have  a  right  to  comment  to  the  jury,  as 
well  on  the  statement  made  by  Huddy  as  on  the 
facts  proved ;  and  he  stated  that  this  had  been 
allowed  by  Alderson  B.  on  the  Northern  Circuit,  in 
a  case  not  yet  reported  (a),  and  that  on  this  circuit 
Lord  Denman  C.  J.  had  allowed  it  to  be  done. 
Before  the  alteration  introduced  by  the  Act  which 

(a)  The  reporters  are  not  aware  of  the  case  alluded  to  :  but 
it  would  seem  that  the  learned  Baron  did  allow  this  course  to  be 
taken  in  a  trial  on  the  Oxford  Circuit.  (See  Regina  v.  MaUmgs^ 
8  Carr.  &  P.  242.)  This  was,  however,  under  peculiar  circum- 
stances; the  general  practice  seems  in  accordance  with  the  rule 
laid  down  by  Mr.  J.  Bosanquet  in  the  principal  case.  (See 
R.  V.  Boucher,  8  Carr.  &  P.  141.-/?.  v.  Walkling.  lb.  24S.) 
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gave  to  prisoners  the  benefit  <rf  full  defence  by       1838. 
counseli  a  prisoner  was  allowed  to  make  his  own     ^'"^N^ 
statement  of  the  facts  ;  and,  unless  he  were  allowed       ^  r"**^ 
to  do  so  still,  he  would  be  put  in  a  worse  situation    »  ^J'q  **^' 
by  being  allowed  a  defence  by  counsel,  whom  his 
lordship  would,  probably,  consider  to  be  bound  not 
to  state  facts  of  which  he  had  no  proof,  and  not  to 
be  allowed  to  make  a  statement  of  facts,  merely  as 
that  given  by  the  prisoner.     In  fact,  Coleridge  J. 
had  so  decided  in  Rex  v.  Beard,  (jcl)  He  added  that 
such  an  interpretation  had  been  given  to  the  statute 
allowing  a  defence  by  counsel,  in  cases  of  treason. 

BosANQUET  J.  Undoubtedly  I  should  feel  much 
impressed  by  the  authority  of  those  learned  judges, 
but  as  I  am  not  informed  of  the  circumstances  oF 
the  cases  decided,  I  must  act  on  my  own  opinion  ; 
and  I  think  that  the  recent  statute,  giving  to  pri- 
soners the  benefit  of  defence  by  counsel,  could  only 
be  meant  to  put  them  in  the  same  situation,  in 
cases  to  which  it  applies,  (6)  as  they  were  in  before, 
when  defended  by  coilnsel,  in  questions  of  misde- 
meanors ;  and  in  those  cases,  certainly,  a  defend- 
ant could  not  be  allowed  the  privilege  of  two 
statements,  one  by  himself,  and  another  by  counsel. 
The  case  of  treason  has  always  been  considered  an 
exception,  and  has  been  defended  on  the  ground 
that  the  statute,  giving  counsel  in  cases  of  treason, 
uses  the  term  "a  full  defence,*'  as  the  privilege  to 
be  given  parties  charged.  I  think  two  speeches 
cannot  be  allowed. 

(a)  8  Carr.  &  P.  142. 

{b)  The  statute  applies  to  felonies  only  :  the  principal  case 
>i'as  one  of  misdemeanor. 
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Rowe  accordingly  addressed  the  jury  for  Huddy^ 
and  the  other  prisoners  made  their  own  statement. 

Verdict  Guilty. 

Moody  and  Kekewich  for  the  prosecution. 

Rowe  for  Huddy. 


LAUNCESTON. 
Coram  Bosanquet  J. 


Launcsbton, 

Where  the 
f^ntHTatthe 
asdzes  is  com- 
pelled to  with- 
draw hb 
record  on  ac- 
count of  the 
non-arrival  of 
his  witnesses, 
on  his  cause 
being  called 
on,  a  judge 
will  allow  the 
record  to  be 
re-entered  on 
the  arrival  of 
the  witnesses, 
unless  it  be 
shown  by 
affidavit  for 
the  defendant 
that  his  wit- 
nesses have 
been  dismissed. 


LEAN  V.  SMYTH. 

This  cause  was  entered  third  in  the  list;  and  on 
being  reached  at  one  o'clock  in  its  turn,  the  busi- 
ness having  commenced  at  nine  o'clock, 

Bompas  Ser)t.  for  the  plaintiff  applied  that  the 
next  cause  should  be  taken,  as  his  witnesses  were 
expected  by  coach  immediately,  but  the  coach  had 
not  yet  arrived. 

Erie  for  the  defendant  opposed  this  application, 
and  insisted  on  the  rule  that  the  causes  be  taken  in 
their  turn. 

Bosanquet  J.  said  that  the  plaintiff  must  either 
proceed,  or  withdraw  his  record. 

The  record  was  accordingly  withdrawn. 

At  tliree  o'clock,  during  the  trial  of  the  next 
cause  in  order,  Bompas  Seijt.  stated  his  witnesses 
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-were  arrived,  and  applied  for  leave  to  re-enter  his       i838 
cause,  and  stated  that  he  was  ready  to  withdraw 
his  application,  if  it  were  shewn  that  the  defendant 
had  sent  away  any  witnesses. 

Erie  opposed  the  application,  but  declined  to 
state  whether  he  had  sent  away  witnesses. 

BosANQUET  J.  said,  that  unless  an  affidavit  were 
made  that  the  defendant  had  sent  away  some  wit- 
nesses, he  should  allow  the  cause  to  be  re-entered. 

No  affidavit  being  made,  the  cause  was  re-en- 
tered and  tried. 

Bompas  Serjt.  for  the  plaintiff. 
Erie  for  the  defendant. 


WEARY  V.  ALDERSON.  Launc^ton, 

March  26. 

Assumpsit  for  goods  sold  and  delivered.  A  receipt, 

Pleas,  Non  assumpsit^  except  as  to  16/.  Gs.  lOe/.,  agent  indomed 

and  as  to  that  sum,  payment  before  action  brought  » Vrit^a^^Uwi^^ 

in  full  satisfaction,  &c.  ing  it,  for  the 

The  replication  traversed  the  payment  and  re-  u  admliriWe' 

ceipt  in  satisfaction.  ^  prove  pay. 

*^  mentofthat 

sum,  between 

Bompas  Serjt.,  in  support  of  the  plea  of  pay-  the  same 
ment,  put  in  a  writ  of  summons,  issued  by  the  Sut  cSung  the 
present  plaintiff,  against  the  present  defendant  and  ®^"'' 
a  person  of  the  name  of  Sweetland. 
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1837.  The  writ  was  indorsed  in  the  usual  way,  claimiii^ 

for  debt  16/.  6s.  lOd.  and  for  costs  31^  and  also 
thus,  '*  This  writ  was  issued  by  Richard  WiUiam$, 
"  agent  for  Christopher  WaUis^  of  Bodmin^  Oom- 
"  waU^  attorney  for  the  said  plamtifF  Weary. ^ 

Bompas  Setjt.  also  produced  a  stamped  recdpt, 
signed  by  Mr.  WiUiams^  the  London  agent,  for  the 
debt  and  costs  indorsed  on  the  writ  of  summons. 

Erie  objected  to  the  admissibility  of  this  receipt 
to  prove  the  pajrment.  It  was  a  mere  declaration 
made  by  WiUiams^  and  was  no  more  admissiUe 
than  a  letter  or  other  written  statement  of  a  &ct. 
WiUiams  ought  to  be  called  to  prove  the  fiuA  on 
oath,  subject  to  cross-examination. 

BosANQUET  J.  said  he  was  of  opinion  the  receipt 
was  admissible :  it  was  given  by  the  agent,  whose 
name  was  indorsed  on  the  writ,  under  the  new 
rules ;  and  since  those  rules,  such  agent  must  be 
considered  a  party  authorized  to  receive  the  debt 
and  costs. 

Verdict  for  the  plaintiff. 

Erie  and  Butt  for  the  plaintiff. 

Bompas  Seijt.  and  Crowder  for  the  defendant. 
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EXETER. 
Coram  Tindal  C.  J. 

'■ 1837. 


BASTARD  V.  SMITH  and  Others,  (a)  Exeteb, 

This  was  an  action  of  trespass,  the  trial  of  which  Where  the 
occupied  two  days.  quSn  t>  be 

The  declaration  was  for  breaking  and  entering  '"?d  is  the 
certain  closes  of  the  plaintiff,  some  of  them  in  the  custom,  affirm 
parish  of  Buckland-in'the-Moory  and  others  in  the  fenjan/' hels 
parish  of  AshburtoUy  in  the  county  of  Devon^  and  entitled  to 
digging  a  trench  through  the  lawn,  garden,  woods,  the  piaintfrs 
and  plantations  of  the  plaintiff,  and  felling  trees  ^hat^hiSr 
and  wood  thereon,  to  recover 

The  defendants  pleaded,  that  within  and  through-  '"xhtSw 
out  the  county  of  Devon  there  now  is,  and  at  the  oiDewmihire 

.,  ,   ^:  ,  ,  ,    ^  .  are  not  entitled 

said  several  times  when  etc.,  was,  and  from  time  by  custom  to 
whereof  the  memory   of  man  runneth  not  to  the  ^J.^^'^gt^^^'^j 
contrary  there    had  been  a  certain  ancient    and  into  their 
laudable  custom  there  used  and  approved  of,  viz.,  Sat^ur^e^*^ 
that  every  stanner,  or  working  tinner,  working  any  to  dig  trenches 
stannary  or  tin  mine  in  the  stannaries  in  the  said  people's  lands. 
county,  hath  and  have  had  and  have  and  hath  been 
accustomed  to  have  without  interruption,  and  of 
right  ought  to  have  had,  and  still  ought  to  have 
free  liberty  to  divert  and  convey  water  from  any 
watercourse,  or  stream  of  water  in  the  said  county, 
unto  and  into  any  stannary  or  tin  mine,  in  the 
stannaries  in  the  said  county,  whilst  being  worked 

(a)  This  case  ought  to  have  been  inserted  amongst  the  casefl 
of  the  Summer  Circuit,  1837,  but  was  accidentally  omitted  in 
that  part  of  the  volume. 
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by  such  stanner  or  working  tinner,  and  unto  and 
into  the  works  of  the  same,  so  often  as,  and  so 
long  as  the  said  stannary  or  tin  mine,  or  the  works 
thereof  were  being  worked,  and  where,  when,  and 
so  often  as  need,  or  occasion  should  be  or  require 
the  same,  and  in  such  quantities  as  were  or  may  be 
convenient  and  necessary  for  the  better,  or  more 
convenient  operations  and  working  of  such  stan- 
nary or  tin  mine,  and  the  works  thereof,  and  for 
the  washing  and  cleansing  of  the  tin,  being  in  and 
coming  and  arising  therefrom,  and  to  dig,  cut,  sink, 
and  make,  and  keep,  continue,  and  maintain  in, 
upon,  and  through  any  land  or  lands,  situate  in 
the  said  county,  such  trench  or  trenches  as  ft^om 
time  to  time  were  convenient  and  necessary  for  the 
diverting  and  conveying  of  the  said  water  fi'om  such 
watercourse,  or  stream  of  water  as  aforesaid,  in  and 
along  such  trenches  unto  and  into  such  stannary 
or  tin  mine  whilst  being  so  worked,  and  unto  and 
into  the  works  thereof,  so  often  and  so  long  as  the 
said  stannary  or  tin  mine,  or  the  works  thereof 
were  being  worked,  when,  where,  and  so  often  as 
need  or  occasion  should  be,  or  require  the  same,  for 
the  better  atid  more  conveniently  operating  and 
working  of  such  stannary  or  tin  mine,  or  the  works 
thereof;  and  for  washing  and  cleansing  of  the  tin 
being  in,  and  cominjf,  and  arising  therefrom,  and  to 
do  all  such  works  or  things  in  and  upon  the  land 
or  lands,  in,  upon,  and  through  which  such  trench 
or  trenches  were  to  be,  or  were  so  dug,  sunk,  or 
made  for  the  purposes  aforesaid,  as  were  or  might 
be  necessary  for  the  digging,  cutting,  sinking,  or 
xnakiBgof  such  trench,  and  keeping,  and  continuing, 
and  maintaining  the  same  for  the  purposes  afore- 
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said.  The  plea  then  stated  that  certain  of  the  1837. 
defendants  were  stanners  and  adventurers  and  oc- 
cupiers of  two  tin  mines,  caUed  the  Union  and 
Owlacombe  Minesj  in  the  parish  of  Ashburton,  ^^frij" 
in  the  stannaries,  in  the  county  aforesaid;  and 
which  mines  had  been  worked  from  time  imme- 
morial :  and  that  the  other  defendants  were  work- 
ing tinners,  and  working  in  the  said  mines :  and 
that  it  became  convenient  and  necessary  for  the 
working  of  the  said  mine  and  cleansing  of  the  said 
tin,  that  the  stream  called  East  Wehhe^  should  be 
conveyed  to  the  said  mines,  and  a  trench  dug  for 
the  purpose  in  the  closes  in  which,  &c.,  and  that 
they  entered  the  closes,  &c.,  for  that  purpose,  and 
dug  the  trench  mentioned  in  the  declaration,  &c., 
doing  no  unnecessary  damage,  (a) 
The  plaintiff  replied  de  try  arid,  &c. 

Sir  William  Follett^  on  the  part  of  the  plaintiff, 
claimed  the  right  to  begin.  He  stated  that  this 
was  a  claim  for  substantial  damages,  and  that  it 
would  be  essentially  necessary  for  the  plaintiff  to 
call  witnesses,  that  the  jury  might  know  the  extent 
of  the  injury  sustained.  He  cited  a  recent  case 
tried  before  Lord  Denman  (6),  where  the  action 
being  brought  on  a  policy  of  insurance  against  fire, 
his  lordship  ruled,  Uiat  although  the  affirmative  of 
the  issues  lay  on  the  defendant,  still  the  plaintiff 

(a)  The  defendant  originally  pleaded  another  plea,  in  which 
the  custom  was  qualified,  by  alleging  a  similar  right  upon  making 
compensation  for  the  injury  done.  The  Court  of  Queen's  Bench, 
however,  on  the  motion  of  the  plaintiff,  ordered  one  of  the  please 
to  he  struck  out  (5  Adolph.  &  Ellis,  827.) 

(h)  Absahm  y.  Beaumonty  vol.  i.  441.  n. 
K  2 
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had  the  right  to  begin,  because  he  had  to  prove 
the  amount  of  loss ;  distinguishing  the  case  from 
that  of  an  action  on  a  Hfe  insurance,  where  the  sum 
was  ascertained. 

Erie  and  Grawder,  for  the  defendants,  contended 
that  this  was  tlie  ordinary  case  of  a  custom  alleged 
by  the  defendant,  and  denied  by  the  plaintiff,  and 
which  it  was  incumbent  on  the  defendant  to  prove. 
They  referred  to  the  general  rule  laid  down  by  the 
Judges  in  Carter  v.  Jones,  (a)  and  contended  that 
the  present  case  did  not  fall  within  the  class  of 
excepted  cases  there  provided  for,  in  which  the 
plaintiff  was  allowed  to  begin,  notwithstanding  the 
form  of  the  issue*     It  is  not  the  mere  declaration 
of  counsel  that  the  plain tifPs  object  is  to  recover 
heavy  damages,  that  ought  to  govern  the  discre- 
tionary power  of  the  judge  ;  but  he  should  look  at 
the  nature  of  the  case  :  here,  it  cannot  be  doubted 
that  the  main  object  of  the  parties  is  to  try  the 
right     Indeed,  this  action  is  brought  at  the  sugges- 
tion of  the  Lord  Chancellor,  for  the  purpose  of 
ascertaining  the  existence  of  the  custom,  in  conse- 
quence of  certain  proceedings  between  the  parties 
in  the  Equity  Court. 

TiNDAL  C.  J.  This  record  might  have  been 
drawn  so  as  to  give  the  plaintiff  the  right  to  begin  j 
he  might  have  traversed  the  custom,  and  also 
new  assigned  any  excess  of  which  he  complains; 
he  would  then  have  had  the  right  to  begin :  but  as 
the  record  now  stands,  the  defendant  reUes  ou  a 


(a)  Vol.  i.  281. 
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custom,  and  also  upon  certain  £icts  stated  in  his       ^^^'^- 
plea  to  bring  the  case  within  the  alleged  custom  ;     g^^^^ 
the  affirmative,  in  both  respects,  is  upon  him.     As         t^* 
to    the  damages,   no  special  damage    is  averred  aod  dnuas. 
in  the  declaration,  beyond  that  necessarily  arising 
from  the  simple  act  of  trespass  complained  of,  viz.^ 
digging  a  trench  of  a  certain  length  and  depth ; 
and,  indeed.  It  appears  from  what  is  alleged  as  to 
the  Equity  proceedings,  (and  which  is  not  denied 
by  the  other  side,)  that  substantial  damages  are  not 
in  the  contemplation  of  these  parties.     I  think  it 
falls  within  the  general  rule,  that  as  the  affirmative 
lies  on  the  defendant,  he  has  the  right  to  begin* 

The  defendants  accordingly  began. 

Evidence  was  given  on  the  part  of  the  defendants, 
shewing  by  extracts  from  Domesday  Book^ihait  Ash- 
burton  was  at  that  time  the  demesne  of  the  Crown, 
and  that  BiLckland  was  at  that  time  the  demesne 
of  the  Bishop  of  Constance.  Several  ancient 
charters  were  put  in,  and  amongst  them  one  of 
King  John  {Anno.  reg.  3.)  by  which  that  king 
granted  to  the  tinners  in  Cornwall  and  Devonshire 
power  to  dig  tin  and  turf  for  the  smelting  of  tin 
every  where  in  the  Moors,  and  in  the  fees  of 
Bishops,  Abbots,  and  Earls,  as  they  had  been  used 
and  accustomed,  and  that  they  might  procure  fire 
wood  for  the  smelting  the  tin  without  waste  in  the 
r^ards  of  forests,  and  to  divert  waters  for  their  works 
in  the  stannaries  as  by  ancient  custom  they  had 
been  wont.  Jt  was  also  shewn,  that  in  the  33d  year 
of  Edward  1st.,  the  tinners  of  Cornwall  and  Devon* 
shire,  wisliing  apparently  to  secure  their  customs 


134 


CASES  AT  NISI  PRIUS, 


1837. 


Bastard 

V. 

Smith 
aodOiHSEB. 


by  separate  charters,  two  new  charters  were  thai 
granted,  one  for  the  tinners  of  Cornwall^  the  other 
for  those  of  Devonshire.  These  charters  differed 
from  each  other,  in  no  respect,  save  that  in  the 
charter  of  the  tinners  of  Cornwall^  certain  places 
were  appointed  for  the  smelting  places,  or  stamp- 
ing places  for  that  county;  whilst  in  the  charter  to 
the  Devonshire  tinners,  other  places  in  that  county 
were  fixed  for  the  same  purpose,  so  far  as  respected 
the  Devonshire  tinners.  In  all  other  respects  the 
two  charters  were  precisely  to  the  same  purport, 
granting  that  the  tinners  should  be  quit  of  all  tal- 
lage, &c.,  in  towns,  markets,  &c.;  ^*and  that  they 
may  dig  tin  and  turf,  for  the  smelting  of  tin, 
everywhere  in  the  lands,  the  moors,  and  the  wastes 
of  us  and  of  other  persons  whomsoever  in  the 
county  aforesaid,  and  may  divert  where  and  as 
often  as  need  shall  be,  the  waters  and  watercourses 
for  the  works  of  the  stannaries  aforesaid,  and  may 
procure  fire-wood  for  smelting  the  tin  as  was 
anciently  accustomed  to  be  done  without  hind- 
rance of  us,  or  our  heirs.*'  It  appeared,  however, 
in  evidence,  that  the  custom  of  the  stannaries  in 
Cornwall  was  not  in  conformity  with  that  set  up 
by  the  plea  in  this  action,  from  which  circumstance 
it  was  strongly  pressed  upon  the  jury,  that  the 
practice  had  grown  up  in  Devonshire,  by  usurp- 
ation subsequent  to  33  Edw.  I. 

There  was  also  evidence  of  the  proceedings  in 
a  cause  of  Htill  v.  JUitchel  and  others,  12  Rich  ?., 
wherein  the  defendants  having  justified  entering 
and  digging  in  the  lands  of  the  plaintiff,  under 
the  charter  of  33d  of  Edw.  I.,  the  plaintiff  re- 
plied that,  before  tiie  charter,  the  tinners  did  not 


SUMMER  ASSIZES,  I  VICT.  135 

dig  tin  except  in  the  lands  of  the  King^  without  the  y.^^'bi 
leave  of  him  whose  soil  it  was.  The  defendant,  bastIrd 
however,   died,   and  it  did  not  appear  that  any  •• 

further  proceedings  were  taken  in  the  cause.  andOrHSBs. 

There  was  evidence  of  acts  done  in  pursuance 
of  the  custom,  and  of  reputation  on  the  subject. 

On  the  part  of  the  plaintiff,  it  was  contended 
that  the  claim  set  up  by  the  plea  was  unreasonable 
in  itself,  and  such  as  could  not  be  tolerated  in  a 
court  of  law,  even  if  there  were  satisfactory  evi- 
dence of  its  having  been  claimed  on  the  one  side, 
and  acquiesced  in  on  the  other,  for  a  long  period  of 
years  ;  and  2dly,  that  the  evidence  did  not  establish 
the  custom  in  point  of  fact. 

TiNDAL,  C.J.  in  summing  up  to  the  jury,  after 
commenting  upon  the  evidence,  said,  As  to  the 
argument  addressed  to  you,  touching  the  unrea- 
sonableness of  the  custom ;  although  you  are  not 
called  on  to  say  whether  this  be  a  reasonable  custom 
or  not,  (for  that  is  a  matter  of  law,  not  submitted 
by  the  present  pleadings  to  your  decision,)  still 
you  may  properly  thus  far  look  to  the  nature  of 
the  custom,  that,  if  you  find  it  greatly  affecting  the 
rights  of  private  property,  you  may  fairly  expect 
and  require  that  it  should  be  supported  by  evidence 
proportionably  strong  and  convincing.  You  are 
not  to  come  to  the  conclusion  that  the  inhabitants 
of  a  large  district,  like  that  over  which  the  supposed 
custom  extends,  surrendered  their  rights  over  their 
own  soil,  unless  you  find  repeated  acts  of  exercise 
of  the  custom  on  the  one  hand,  and  of  acquiescence 
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on  the  other.  It  is  only  by  such  acquiescence  that 
the  present  claim  can  have  acquired  validity;  for  on 
the  evidence,  it  is  clear  that  the  lands  over  which 
it  is  supposed  to  extend,  did  not  at  the  period  of 
Domesday  Book  all  belong  to  the  Crown :  the 
mere  charter  of  the  king,  therefore,  (supposing  it 
could  bear  the  interpretation  put  upon  it  by  the 
defendant,)  cannot  have  given  a  legal  origin  to  the 
claim.  Then,  as  to  the  proof  of  the  custom,  you 
connot,  indeed,  reasonably  expect  to  have  it  proved 
before  you,  that  such  a  custom  did  in  fact  exist 
before  time  of  legal  memory,  that  is,  before  the 
first  year  of  the  reign  of  RicJiard  I. ;  for  if  you  did, 
it  would  in  effect  destroy  the  validity  of  almost  all 
customs :  but  you  are  to  require  proof,  as  far  back 
as  living  memory  goes,  of  a  continuous,  peaceable, 
and  uninterrupted  user  of  the  custom  ;  and  then 
you  should  inquire  whether  any  document,  or 
memorial,  of  more  ancient  times,  is  produced, 
tending  to  disprove  the  existence  of  the  custom  at 
that  early  period  to  which  the  law  looks  back. — If 
you  think  the  custom  is  proved,  either  in  the  terms 
in  which  it  is  pleaded,  or  subject  only  to  certain 
exceptions  or  qualifications,  you  will  find  your  ver- 
dict for  the  defendants,  telling  me  what  those  ex- 
ceptions or  qualifications  are:  if  you  think  the 
custom  is  not  proved  at  all,  your  verdict  must  be 
for  the  plaintiff. 

Verdict  for  the  plaintifi; 


Sir  W.  FoUett^  BarstoWj  Bere,  and  M.  Smith  for 
the  plaintiff. 
JSrfe,  CrowdeTj  and  C  Rowe  for  the  defendants. 
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SUMMER  ASSIZES,  2  VICTORIA- 
YORK. 
Coram  Alderson  B. 

1838. 

REGINA  V.  THE  INHABITANTS  OF  York. 

PRESTON.  -^"'^  ^^• 

This  was  an  indictment  against  the  inhabitants  of  The  Judge  on 

«  -1  />  -f^      *     />        1  .the  trial  of  an 

Preston^  in  the  county  of  York^  for  the  non-repair  indictment  for 
of  a  public  highway.     The  indictment  had  been  ji?,"^'''' 
preferred,  by  direction  of  the  justices  at  sessions,  highway, 

1        .1  .    *    .       ^  ft    f*    -rwT    A  ^rx  n.tf  J   found  at  ses- 

under  the  statute  5  &  o  W.  4.  c.  50.  s.  95.,  and  sions  under 
the  defendants  had  removed  it  into  the  court  of  ffo^^^^ 
Queen's  Bench  by  certiorari.  has  no  power 

to  award  costs 
for  a  frivolous 

The  defendants  having  been  found  guilty,  Cress-  defence,under 
wellf  for  the  prosecution,  applied  for  an  order  on  tion.  The 
the  defendants  to  pay  the  costs  of  the  prosecution  ^^^J[ll  ^^^ 
under  the  98th  section  of  the  act.  court  at 

which  the 
VOL.  II.  L  indictment  was  preferred. 
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Alderson  B.  expressed  himself  to  be  clearly 
of  opinion,  that  the  defence  was  "frivolous"  within 
the  meaning  of  the  section  cited,  and  a  case  in 
which,  if  the  legislature  had  given  him  authority 
to  do  so,  he  should  make  an  order  on  the  defend- 
ants to  pay  the  costs ;  but  as  the  discretion  over 
the  costs  was  in  terms  given  to  the  court  at  which 
the  indictment  was  preferred^  and  not  to  the  coui 
before  which  it  was  tried,  he  entertained  mucl 
doubt  whether  he  could  make  any  order. 


iithJi*/y.  His  Lordship  on  the  following  morning  said  hi 

had  examined  the  different  provisions  of  the  Ac^ 
of  Parliament,  and  was  of  opinion  that  he  had  nc 
any  authority  over  the  costs. 
The  motion  was  accordingly 

Refused. 

Cresswell  and  Hildyard  for  the  prosecution* 
Wightman  for  the  defendants. 


York, 
Jtdif  11. 

The  contents 
of  a  document 
refused  to  be 
produced 
after  notice, 
cannot  be 
proved  by  the 
production  of 
a  copy  of  a 
copy  of  the 
document. 
The  first  copy 
ought  to  be 
produced. 


EVERINGHAM  v.  ROUNDELL. 

This  was  an  action  against  the  Sheriff  for  ex- 
tortion. 

A  notice  had  been  served  on  the  Defendant  to 
produce  the  writ  of  execution  ;  the  defendant 
refusing  to  produce  it,  a  witness  was  called  to  give 
secondary  evidence  of  its  contents :  for  that  pur- 
pose he  produced  a  paper  writing,  purporting  to 
be  the  copy  of  a  writ ;  but  on  cross  examination  it 
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turned  out  that  he  had  not  examined  the  paper       isss. 


EvBRINGBAlf 


writing  now  produced,  with  the  writ  itself,  but 
only  with  a  copy  which  he  had  before  examined  *^'""*J]' 
with  that  writ,  and  which  examined  copy  he  had    ^u'*'^*"" 
left  at  home. 

Watson  objected  that  this  was  not  admissible  as 
secondary  evidence  of  the  contents  of  the  writ. 

Alexander^  contra.  The  defendant  refusing  to 
produce  the  best  evidence,  the  plaintiff  is  entitled 
to  give  the  best  secondary  evidence  that  he  can  ; 
if  it  be  made  out  that  this  paper  writing  is  substan- 
tially a  copy  of  the  writ,  the  plaintiff  is  entitled 
to  make  use  of  it,  though  it  has  not  been  examined 
^%^ith  the  original. 

Alderson  B.     There  would  be  no  limit  to  the 

^**eception  of  secondary  evidence,  if  that  were  so. 

"TThe  non-production  by  a  party  of  the  best  evi- 

^ence  does  not  open  the  door  to  all  sorts  of  other 

evidence,    however    loose,    which   his   adversary 

chooses  to  tender.     This  is  but  the  shadow  of  a 

9hade :  the  examined  copy  ought  to  be  produced. 

The  secondary  evidence  was  rejected. 

Nonsuit,  (a) 

Alexander  and  Tomlinson  for  the  plaintiff. 
*  JV.  H.  Watson  for  the  defendant. 


(fl)  See  accord.  Liebman  v.  Podey^  (1  Stark.  R.  167.)  — 
p.  Lord  EUenborough  C.  J.»  and  the  rule  laid  down  by  Lord 
H&fdvoicket  C,  in  ViUiers  v.  Viliiers  (2  Atk.  7L),  as  to  the 

L   2 
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""^X^      MAYOR,  &c.  of  BEVERLEY  t;.  CRAVEN. 

JiJy  17. 


When  an  an-     IJeBT  i'OT  Tolls. 

^*"*1*>"^„       In  order  to  show  that  a  part  of  the  river  Hull, 

ment,  purport-  ^  ' 

ing  to  be  an  at  wliich  a  vcssel  of  the  defendant  had  landed,  was 
donTL  pro^  within  certain  limits,  within  which  the  corporation 
ciuced  from      j^ad  a  right  to  take  toll,  the  plaintiffs  tendered  in 

the  proper  °  '  r 

pbceofde-  evidence  a  parchment,  purportmg  to  be  an  ex- 
^rat^the^^  emplification  of  a  commission,  issued  by  the  crown 
time  of  its  jn  the  reign  of  Queen  Elizabeth^  to  certain  pei*sons 
the  Great  Seal  therein  named,  directing  them  to  enquire  into  the 
^i^t^'tepre-  boundaries  of  the  borough  of  Beverley ^  and  of 
sumed  that  it  the  proceedings  taken  in  pursuance  of  that  com- 
fication!  wi5  ^'  mission :  there  was  a  slip  of  parchment  at  the  foot, 
may  be  read     corresponding  in  size  and  form  with  those  on  which 

m  evidence  as     ,       ^'^         o     i  •  n        /»        •       i  i  i 

such.  the  Great  Seal  is  usually  alfaxed ;  but  the  seal  was 

in  this  instance  wanting :  and  whether  there  ever 
had  been  one  affixed,  it  was  impossible,  from  the 
present  appearance  of  the  parchment,  to  say.  It 
was  shown  that  the  document  came  from  the  cor- 
poration chest. 

For  the  defendant  it  was  objected,  that  the  seal 
being  wanting,  the  document  tendered  could  not 
be  treated  as  an  exemplification,  but  only  as  a 
copy  'y  and,  therefore,  could  only  be  received  afler 
the  usual  evidence  of  its  accuracy  as  a  copy. 


admissibility  of  secondary  evidence.  On  the  other  hand,  if 
the  vritness  can  speak  from  memory^  it  seems  clear  he  need  not 
produce  the  document  (whether  copy  or  original),  by  which  his 
memory  is  refreshed.  {Kensington  v.  Inglu,  8  East.  273.  289.) 
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No  proof  was  given  that  a  search  had  been  made       1838. 
after  the  supposed  original.  Mayor  of 

Beverley 

Alderson,  B.  The  document  purports,  by  its  Craven. 
contents,  and  on  the  face  of  it,  to  be  an  exemplifi- 
cation ;  and  as  it  comes  from  the  proper  place  of 
deposit  for  instruments  of  that  kind,  I  think  it  must 
be  presumed  that  it  was  a  complete  exemplification, 
and  that  the  seal  has  been  accidentally  removed. 

The  document  was  accordingly  read  for  the 
plaintiffs* 

Verdict  for  defendant. 

Alexander^  Dundas,  and  Hildj/ard  for  the  plain- 
tiffs. 

Cresswell  and  TomUnson  for  the  defendant. 


YORK. 
Coram  Williams  J. 


REGINA  on  the  Prosecution  of  A.  NEWTON,      York^ 
Esq.  V.  HARLAND  and  Others.  "^ 

The  Grand  Jury  having  found  a  true  bill  against  Where  the 
the  defendants  for  a  forcible  entry  upon  certain  tfl^sizes^' 
apartments  at  Riporij  in  the  occupation  of  Augustus  |f"^  V^'^^L^  ^ 
Newton^  Warren  obtained  a  rule  calling  on  the  entry  under 
defendants  to  show  cause  why  a  writ  of  restitution  ^|*9.*^e^'dge 
should  not  be  awarded,  commanding  the  sheriff  to  before  whom 

^  the  indictment 

is  found  is  not  bound  to  award  a  writ  of  restitution  upon  the  finding.    He  has  a  dis- 
cretion whether  to  grant  it  or  not. 

L  3 
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"^isss,       restore  the  possession  of  the  apartments  to  the  said 

^'^T^^^^^    A*  Newton^  on  affidavits  which  stated  that,  whilst 

on  the  Prose-  he  was  lawfully  in  possession,  viz.  in  March^  1837, 

Nbwton     ^^  defendant  Harland^  accompanied  by  six  other 

^'  men  named  in  the  indictment,  forcibly  entered  on 

and  Others,  the  premises  and  ejected  the  prosecutor ;  and  that, 

on  the  4th  July^  1838,  he  required  them  to  restore 

possession  to  him,  which  was  refused. 

Tomlinson  now  showed  cause,  and  produced  an 
affidavit  of  Harland  that  he  demised  the  rooms 
(part  of  his  dwelling-house)  to  the  prosecutor  for 
six  months,  ending  on  the  25th  March^  1837 ; 
that  no  fresh  agreement  was  made,  nor  any  con- 
tinuance of  the  tenancy ;  and  that  the  prosecutor 
nevertheless  refusing  to  quit  the  rooms  at  the  ex- 
piration of  the  six  months,  Harland  and  the  other 
defendants  thereupon  entered  and  ejected  him; 
and  he  denied  that  any  force  had  been  used  by 
him.  On  these  affidavits,  Tomlinson  contended 
that  the  prosecutor  was  not  entitled  to  the  rule. 
He  said  there  were  two  modes  of  proceeding  open 
to  a  party  who  complains  of  a  forcible  entry  :  he 
may  either  prefer  an  indictment  at  common  law,  in 
which  case  the  wrong-doer  is  punished,  but  no  resti- 
tution awarded ;  or  he  may  proceed  under  the 
statute  of  8  H.  6.  c.  9.,  in  which  case  it  is  competent 
to  the  court  to  award  restitution ;  and  that  statute 
warrants  two  forms  of  proceeding  —  one  before 
justices  of  the  peace  ;  the  other  by  indictment  at 
the  assizes.  In  regard  to  proceedings  before  the 
justices  of  the  peace,  it  is  unnecessary  to  enquire 
whether  they  are  compellable  to  award  restitution 
in  cases  before  them^  ^because  the  prosecutor  has 
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elected  the  other  course  of  proceeding,   viz.  by       i838. 
indictment  in  the  superior  court.     It  may  be,  that    '^^"^^^^^ 
justices  of  the  peace,  being  considered  less  compe-  on  the  Prose- 
tent  to  adjudicate  on  the  right  in  such  cases,  are     newtox^ 
bound  at  once  to  restore  the  possession  to  the  party         «'• 
forcibly  removed  from  it.      But  where  a  party  and  Others. 
chooses  to  proceed  before  justices  of  assize,  the 
authorities  show  that  there  is  a  discretion  to  be 
exercised ;  and  the  court  will  not,  except  under 
very  peculiar  circumstances,  exercise  that  discretion 
by  awarding  restitution,  on  a  mere  ex  parte  finding 
of  the  forcible  entry.  (  Com.  Dig.  Forcible  Entry, 
D.  7.    Burn's  Justice  (by  Chitty)^  Forcible  Entry 
p.  899.)     It  does  not  even  appear  that,  in  the  pre- 
sent case,  the  prosecutor's  title  is  a  continuing  one 
at  the  time  he  applies  for  restitution,  which  itself 
is  a  sufficient  answer  to  the  application.     In  Rex 
V.  Hoare  (a),  there  was  an  allegation  of  seisin  at 
the  time  of  the  forcible  entry,  and  the  law  will 
imply  the  continuance  of  a  seisin  ;  but  not  so  when 
the  party  relies  on  the  mere  fact  of  possession.    In 
Rex  V.  Hake  (i),  the  defendant  confessed  that  he 
had  no  title ;  and  the  reporters  (one  of  whom  was 
engaged  as  counsel  in  the  cause)  explain  the  true 
principle  of  that  decision  in  a  note.     He  also  cited 
Rex  V.  Wilson,  (c)     If,  then,  an  application  of  this 
kind,  when  made  to  a  superior  court,  is  entirely 
a   matter  of  discretion  for  the  judge,  there  are 
circumstances  in  the  present  case  quite  sufficient 
to  induce  the  court  to  refuse  the  rule :  — 1st,  The 
great  length  of  time  that  had  been  suffered  to 


(a)  6  Maule  &  S.  266.        (b)  4  Mann.  &  Ryl  483.  in  notfl. 
(c)  8  Term.  R.  357. 

L  4 
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1838.  inteiTene  between  the  ouster  and  this  q)plication  ; 

^■^^^^^^  2dly,  That  it  did  not  appear  that  the  prosecutor 

on  the  Prose-  had  any  continuing  interest  in  the  premises ;  3dly, 

Newtow  Because  (for  aught  that  appeared)  the  grand  jury 

^'  may  have  proceeded  entirely  on  the  uncorrobo- 

and  Others,  rated  eo:  parte  evidence  of  the  prosecutor  himself. 

Warren^  contra.  Harland  denies  merely  that 
he  personally  used  force ;  but  if  several  come  in 
company  where  their  entry  is  not  lawful,  and  all 
of  them,  saving  one,  enter  in  a  peaceable  manner, 
and  that  one  only  use  force,  it  is  a  forcible  entry  in 
them  all.  (Dalton's  Just.  303. ;  Fitzh.  Abr.,  title 
Coron.  314.)  Here,  therefore,  is  a  forcible  entry 
alleged  by  the  applicant  for  this  writ,  and  not 
denied.  If  this  be  so,  then  the  justices  have  no 
"  discretion,  but  are  bound  to  award  restitution ;  for 
the  words  of  the  statute  are,  that  on  its  being 
*•  found  before  any  of  the "^ justices  that  any  doth 
"  contrary  to  this  statute,"  i.  e.  enter  with  force, 
^Ulien  the  said  justices  shall  caiAse  to  re-seise  the 
<' lands  and  tenements  so  entered  or  holden  as 
'*  aforesaid,  and  shall  put  the  party  so  put  out  in 
"  full  possession  of  the  same  lands  and  tenements." 
(8  Hen.  6.  c.  9.  s.  3.)  There  is  nothing  said  here 
of  any  proof  being  first  required  of  title  on  the  part 
of  the  claimant  of  restitution.  The  restitution  is 
to  be  then  awarded  by  the  same  justices  before 
whom  the  indictment  was  found.  (8  Hen.  6.  c.  9. ; 
and  Bacon's  Abr.,  tit.  Forcible  Entry,  F.)  The 
case  of  Rea:  v.  Hake  is  decisive  to  show  that  the 
finding  of  the  grand  jury  is  a  "finding"  within 
the  Act ;  and  there  the  writ  was  awarded  in  the 
first  instance,  without  granting  the  defendants  an 
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opportunity  of  showing  cause  against  it.     It  is  not       i838. 
^^   title,  but  tlie  possession,  which  is  in  question.    ^"^"^^^^^^^ 
CChittjr's  Burn's  Justice,  tit.  Forcible  Entry,  8990  ontheProse- 
-At  oommon  law,  a  statement  of  possession  sufficed     5?£wton 
C-^^-^    V.  Wilson  (a)  ) ;  and  when  the  statutes  of         v. 
1-5  Ji^   2^  c.  2.  and  8  Hen.  6.  c.  9.,  were,  by  statute  aiSo^HERs. 
21  ^ac.  1.  c.  15.,  extended  to  cases  of  tenants  for 
^^''^^^^s  of  years  and  others,  the  principles  requiring 
*     strict  allegation  of  title,  and  of  a  continuing 
.  ^^hold  interest,  became  inapplicable.     Here  it 
^®  sta.ted  that  the  applicant  was  lawfully  possessed ; 
y*  ^^^ill  be  presumed  as  against  the  defendants  that 
^    "^^as  possessed  for  a  term  of  years,  and  that 
^^*^    possessory  interest  continued ;  and  one  of  the 
^*^^^ts  in  the  indictment  in  Rex  v.  Hake  stated 
^-'^^ly  a  peaceable  possession,  and  no  observation 
^^     viade  upon  that  circumstance.     If  this  indict- 
^^^^^  had  been  removed  by  certiorari  into  the 
J.    ^^^'s  Bench,  the  court  might,  perhaps,  have  a 
^^  Action  (Bac.  Abr.,  tit.  Forcible  Ent.,  F.),  but 
ji     ^^  ^  can  be  exercised  by  the  justices  before  whom 
^^^^      :force  \&  founds  as  it  has  been  here  found  ;  and, 
^   ^^^equently,  it  is  unnecessary  to   consider  how 
lj^  ^^^   ^he  circumstances  stated  in  the  affidavits  might 
^^  ^Jence  the  exercise  of  that  discretion. 

Cur.  adv.  vult. 


^  ^  ^/iLLiAMs  J.     I  have  looked  into  some  of  the 

^ifc^  ^^ norities  that  were  cited  yesterday,  and  think 
^  ^^-t  I  have  a  discretion  in  this  case,  as  to  whether 
^i^ill  or  will  not  issue  my  warrant  for  restitution. 


(a)  8  Term.  Rep.  360. 


\ 
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1838.       I  should  require  a  very  express  authority  to  induce 

^g^JJJT^    me  to  do  so  on  the  mere  finding  of  the  grand  jury, 

^  ^d  n^T"  ^^^^^  ^^  plainly  only  an  ea:  parte  statement,  the 

Newtox      defendants  having  had  no  opportunity  of  being 

Hau!and     heard  or  contradicting  it ;  but  I  find  none  of  the 

and  Othbbj.  cases  fumish  any  such  authority.     Then  is  this  a 

case  where,  in  the  exercise  of  my  discretion,  I 

ought  to  award  restitution  ?     I  think  not.     In  the 

case  of  Res  V.  Hake,  the  affidavit  clearly  disclosed 

a  subsisting  interest  and  title  in  the  prosecutor^ 

which  is  flatly  denied  in  the  present  instance.     If 

I  am  wrong,  the  prosecutor  can  get  the  court  of 

Queen's  Bench  to  set  me  right,  when  they  may 

exercise  the  discretion  which,  according  to  Rex  v. 

Marrow  (a),  they  are  clearly  possessed  of. 

Motion  refused.  (&) 

TVarren  for  the  prosecutor. 
Tomlinson  for  the  defendants. 


(a)  Reports,  Temp.  Hardwicke,  174. 

\b)  Newion,  in  the  following  term,  applied  to  the  court  of 
Queen's  Bench  for  a  writ  of  restitution,  urging  very  much  the 
same  arguments  as  had  been  insisted  upon  by  Warren.  The 
court,  however,  were  of  opinion,  that  the  learned  Judge  at  the 
assizes  had  a  discretion  as  to  granting  or  refusing  restitution; 
and  as  he  had  exercised  that  discretion,  the  court  refused  to 
interfere. 
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LIVERPOOL  SUMMER  ASSIZES.  ^Jb^^S.' 

Coram  Aldersok  B. 


REGINA  V.  BOARDMAN. 


ments. 


The  indictment  charired  the  prisoner  with  felo-  An  indictment 

1      /»       .  T  .        /.         1  ^  for  forging  a 

niously  forging  a  certain  receipt  for  the  payment  receipt  in  the 
of  money,  in  form  following  (that  is  to  say)  :  —       fom^^ 

"  &h  January,  183a  ^f^  '^^ 

ContUble, 
"jfl6:    15:    6.  **Jame»Hugkh» 

does  not  re* 

"  For  the  High  Constable,  q"f«  ^xpia- 

°  natory  a?er- 

"  James  Hughes!* 

with  intent  to  defraud  one  Edmund  Grundy.  There 
was  also  a  count  charging  that  the  prisoner  feloni- 
ously uttered  the  receipt,  knowing  it  to  be  forged, 
with  intent  to  defraud  the  same  party.  There 
were  various  other  counts  in  which  the  intent  was 
differently  laid ;  and  one  set  of  counts  alleged  that 
the  prisoner  intended  to  defraud  the  inhabitants  of 
the  township  of  Rivington. 

It  appeared  in  evidence  that  the  prisoner,  in  the 
year  1830,  and  for  many  successive  years,  down  to 
18379  had  been  assistant  overseer  for  the  township 
of  Rivington  ;  that  in  the  course  of  his  duty  as 
such  assistant  overseer,  he  was  in  the  habit  of 
receiving  warrants  from  Mr.  Grundy  (the  high 
constable  of  the  hundred  in  which  Rivington  is 


148  CASES  AT  NISI  PRIUS, 

1838.       situate),  ordering  him  to  levy  on  the  inhabitants  of 
^^^^^    that  township  their  quota  of  the  county  rate ;  and 
V.  that  he  then  paid  the  amount  which  he  had  so 

BoABDMAN.    igyjgj  to  the  high  constable's  credit  at  a  banking- 
house  in  Manchester. 

In  the  year  1830,  having  levied  to  the  amount 
of  11/.  5s.  &d.y  he  paid  that  sum,  as  usual,  into 
the  banking-house  to  the  credit  of  the  high  con- 
stable ;  and  the  clerk  of  the  bankers  (James 
Hughes)  gave  him  a  receipt  for  the  11/.  5^.  6d. 
in  the  following  terms  :  — 

"  eth  January^  1830. 

«^11  :  5:  6. 

"  For  the  High  Constable, 

^^  James  HugliesJ* 

In  the  year  1838,  the  prisoner  was  removed  from 
the  office  of  assistant  overseer,  and  a  successor 
appointed ;  and  upon  that  occasion,  being  required 
to  hand  over*  to  such  successor  the  papers  and 
books  in  his  custody  belonging  to  the  parish,  the 
prisoner  delivered  to  him  a  great  bundle  of  papers, 
amongst  which  the  parish  officers  afterwards  found 
the  receipt  in  question  ;  but  the  figures  had  been 
altered  from  11/.  5s.  6d.  into  16/.  15^.  6rf.  The 
prisoner's  accounts  had  been  passed  and  allowed 
in  the  usual  way  from  time  to  time ;  and  it  did 
not  appear  that  at  the  time  he  handed  over  the 
papers  to  his  successor  in  office,  any  dispute  had 
arisen  as  to  the  correctness  of  his  accounts,  or  that 
any  intention  was  suggested  of  auditing  them. 

It  was  admitted  that  the  only  count  which  the 
evidence  supported  was  that  which  charged  the 
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prisoner  with  uttering  the  receipt  with  intent  to  "  i838. 
defraud  Edmund  Grundy  ;  and,  in  respect  of  that 
count,  it  was  contended  that  it  was  not  good  in 
point  of  law.  The  document  set  out  in  the  count 
was  not,  on  the  face  of  it,  necessarily  a  **  receipt 
«*  for  the  payment  t)f  money.**  The  words  were,  in 
themselves,  quite  ambiguous,  and  might  as  well  be 
construed  to  import  that  James  Hughes  had  paid 
money  for  the  high  constable,  as  that  he  had  re- 
ceived  it  for  him :  neither  was  it  to  be  deemed  a 
«*  receipt,"  within  the  terms  of  the  statute,  because 
the  prosecutor  had  expressly  called  it  by  that  name 
in  his  indictment.  He  should  have  gone  further, 
and  explained,  by  reference  to  the  other  docu- 
ments, or  to  the  course  of  business,  how  the  in- 
strument, in  itself  ambiguous,  came  to  have  the 
effect  of  a  receipt.  {Htmter^s  case  (a) ;  Thomp- 
son's case  (b) ;  and  Barton's  case  (c)  ).  But,  even 
if  the  count  be  good  on  the  face  of  it,  there  was 
here  no  felonious  utterance  of  the  instrument  by 
the  prisoner.  It  was  not  delivered  over  by  him 
with  any  intention  that  it  3hould  be  used  as  a 
voucher,  but  merely  as  one  amongst  a  great  num- 
ber of  parish  papers  which  he  was  called  upon  to 
hand  over  to  his  successor.  His  own  accounts  had 
been  settled ;  and  the  time  for  re-auditirig  them, 
had  that  been  intended,  was  passed.  There  was 
no  evidence  whatever  to  show  that  the  prisoner 
intended  to  defraud  the  high  constable,  or  that  the 
utterance  of  the  instrument,  in  its  altered  form, 
would  have  that  effect. 


(a)  2  East  P.  C.  928.  (b)  2  Leach,  910. 

(c)l  Moo.C.C.  141.  ; 
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1888.  Alderson  B.     The  cases  cited  are  clearly  dia- 

*^J[^J^    tinguishable  from  the  present.     In  Hunter^s  case, 

V,         the  forgery  consisted  in  merely  counterfeiting  the 

^"'*^*  signature  of  the  party,  whicli,  of  course,  meant 
nothing  without  reference  to  other  documents.  In 
Thompson's  case,  the  forgery  consisted  in  writing 
the  word  << settled''  on  an  account;  that,  also,  was 
an  expression  in  itself  entirely  ambiguous :  it  might 
mean  either  that  the  party  was  satisfied  as  to  the 
correctness  of  the  items,  or  that  he  had  received 
the  amount  But,  indeed,  that  case  has  been  ex* 
pressly  overruled  by  Rea^  v.  Martin  (a).  I  think 
there  is  nothing  in  the  first  objection.  As  to  the 
main  point  —  the  felonious  utterance,  -^  I  am  of 
opinion,  that  if  the  prisoner  handed  the  receipt 
over  to  his  successor  as  one  of  his  vouchers,  know. 
ing  that  the  figures  had  been  fraudulently  altered, 
he  was  thereby  guilty  of  a  felonious  uttering,  and 
that  the  intention  is  correctly  described  to  be  that 
of  defrauding  Edmund  Grundy,  the  high  constable; 
for  what  is  the  necessary  effect  of  so  handing  over 
the  altered  receipt?  The  parish  would  discover 
from  that  receipt  that  the  high  constable  had  been 
paid  16/.  15s.  6d.  instead  of  11/.  5s.  6d.  (to  which 
latter  sum  only  he  was  entitled) ;  and  the  efiTect 
would  be,  that  the  high  constable  becomes  liable 
to  refund  to  the  parish  the  sum  which  the  receipt 
shows  that  he  received  in  excess.  That  being  the 
necessary  consequence  of  the  prisoner's  act,  it 
must  be  presumed  that  he  intended  it,  and  no 
proof  of  such  actual  intention  is  necessary.  That 
has  been  ruled  by  all  the  judges,  in  a  case  reserved 


(a)  1  Moo.  C.  C.  48S. 
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by  my  brother  Patteson,  in  consequence  of  a  sup-  1838. 
posed  opinion  of  Lord  Abinger  to  a  different 
effect.  The  lapse  of  time  can  make  no  substantial 
difference.  Supposing  a  party  forges  a  receipt  for 
the  payment  of  a  debt  of  more  than  six  years' 
standing,  it  is  true  the  debtor  might  be  already 
protected  by  the  statute  of  limitations,  but  still  the 
forged  receipt  would  alter  the  position  in  which 
the  creditor  would  stand,  and  it  would  clearly  be 
a  felonious  forgery. 

His  Lordship  laid  the  law  down  to  the  jury  in 
conformity  with  the  above  observations,  and  they 
found  the  prisoner 

Guilty. 

Brandt  and  Cross  for  the  prosecution. 
Dr.  Br&wn  and  L.  Peel  for  the  prisoner. 


WINCHESTER.  ^j^"iT*' 

Coram  Parke  B. 


DAY  V.  PORTER  and  Others. 

Trespass,  for  breaking  and  entering  a  dwelling  in  trespass,  ^ 
house,  and  pulling  down  a  wall.  d^^^^  ^ 

Plea,  not  Guilty.  against  a  co- 

The  trespass   having  been  proved  against  the  suei^^not"^ 
defendants,  Crorcder,  for  the  defendants,  in  his  admissible  in 

,        .  -  '  mitigation  of 

address  to  the  jury,  proposed  to  prove,  that  the  damages  under 
plaintiff  had  already  brought  an  action  against  the  ^i^t''^"''' 
landlord  (under  whose  orders  the  defendants  acted, 
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I838,       and  who  was  not  joined  in  the  present  action), 


Day 

V, 


and  recovered  damages  for  the  same  trespass. 


PoRTEtt  Bompas  Sent  objected,  that  the  evidence  was 

and  Others.  ■*  j  j  » 

inadmissible,  inasmuch  as  the  matter  proposed  was 
a  bar  to  the  action,  and  ought  to  have  been 
pleaded  as  such  (a). 

CrcnodeVj  contra.  At  all  events  it  is  evidence  in 
mitigation  of  damages  ;  Knight  v.  Legh  (i),  Mor- 
ris  V.  Robinson  (c).  The  case  may  be  likened  to  a 
case  of  payment  not  pleaded. 

Parke,  B.  That  is  an  exception,  and  depends 
on  peculiar  circumstances.  In  trespass  the  rule  is 
general,  that  what  may  be  pleaded  to  the  whole  or 
any  part  of  the  action  cannot  be  given  in  evidence 
under  the  general  issue.  A  recovery  against  one 
so  trespassing  is  a  satisfaction  against  all  for  tlie 
same  trespass. 

The  evidence  was  rejected. 

Verdict  for  plaintiff.  Is. 

Bompas  Seijt.  and  Butt  for  the  plaintiff. 
Cro*ivder  and  RaxcUnson  for  the  defendants. 


(a)  See  Roscoe  on  Evidence,  488.  {b)  4  Bing.  589. 

(c)  3  B.  &  C.  196. 
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HOLDSWORTH  v.  THE  MAYOR,  &c.    of    Exeter, 
DARTMOUTH.  '^^®- 

Debt  on  bond  for  1249/.,  dated  16  May,  1833.  Where  a  wit- 
Pleas,  1st,  A  general  plea  of  fraud  and  covin.  ^TsSmb- 
2d,  That  the  bond  was  fraudulently  obtained  for  ation  unfo- 
the  repayment  of  a  sum  advanced  by  the  plaintiff,  mony  to  the  " 
for  the  defence  of  certain  writs  of  quo  warranto^  fifmUd^on^  - 
which  defence  was  not  authorised  by  the  corpora-  examination 
tion.     3d,  A  certain  bye-law  prescribing  a  certain  giTeTa  diffef- 
mode  of  deciding  on  all  questions  relating  to  the  *^"^  account  of 

n    I  .  II  r      1         1    ^"c  matter  so 

property  of  the  corporation  ;    and  that  the  bond  spoken  to,  the 
was  not  given  according  to  the  byc-law.  Efm  h^  no^ 

The  contest  in   the  cause  was,  whether  the  right  to  dis- 
present  corporation  were  bound  by  the  act  of  the  showing  he  ^ 
then  corporation,  in  giving  the  bond  in  question  SffferenrT'* 
before  the  passmg  of  the  municipal  reform  act :  count. 
and  in  order  to  prove  the  pleas,  Crowdery  for  the 
defendants  who  began,  was  obliged  to  call  mem- 
bers of  the  old   corporation,   who  took   part  in 
giving  the  bond.     The  plaintiff  was  an  influential 
member  of  the  then  corporation.     One  of  these 
witnesses  said,  in  his  cross-examination,  that  the 
transaction  of  giving  the  bond  was,  as  far  as  he 
knew,  an  honest  and  correct  transaction.    Crowder^ 
on  re-examination,  was  allowed  to  ask  the  witness, 
whether  he  had  not  told  the  defendant's  attorney, 
that  it  was  a  shameful  transaction,  which  he  de- 
nied, whereupon  Crowder  proposed   to   call   the 
attorney  and  ask  him,  whether  the  witness  had  so 
said. 

VOL..  II.  M 
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I8S8.  This  was  objected  to  by  Erie,  lor  the  plaintifH 

^^■^^v^^    The  defendants  knew  the  situation  of  the  witness, 

xIOLDS  WORTH 

V,  and  cannot  be  allowed  to  discredit  him.     If  they 

SlSuTH.^  had  not  thought  him  worthy  of  credit,  they  ought 
not  to  have  called  him. 

Cro'wder.  The  course  of  the  cross-examination 
was  not  to  break  down  the  witness,  but  to  make 
him  the  witness  for  the  plaintiff,  by  the  facts 
asked  to  on  the  plaintiff's  side.  He  cited  Dunn 
V.  Asletit  2  Moo.  and  Rob.  122,  as  confirming 
Lord  Denman's  opinion  in  Wright  v.  Beckett^ 
1  Moo.  and  Rob.  414. 

Parke,  B.  Upon  consideration,  I  think  the 
evidence  inadmissible.  My  doubt,  at  first,  was, 
whether,  as  the  fact  was  elicited  in  cross-examin- 
ation, the  witness  was  not  made  for  this  purpose 
the  witness  of  the  plaintiff;  and  whether,  as 
to  this  particular  fact,  not  asked  to  in  chief,  the 
party  calling  him  might  not  show  he  had  given 
a  different  account.  I  never  had  any  doubt,  but 
that  the  opinion  of  my  brother  BoUand  was  right 
in  the  case  cited,  if  the  fact  were  asked  to  in 
the  examination  in  chief;  as  by  calling  the  wit- 
ness you  take  him  for  better  and  for  worse,  and 
must  not  throw  discredit  on  him.  I  am  now  satis- 
fied that  it  makes  no  difference  that  the  fact  is 
elicited  on  cross-examination.  The  effect  and 
object  of  the  evidence  is  to  discredit  the  witness. 
It  goes  to  his  general  credit  to  show  that  he  has 
given  a  different  account  of  the  matter  before ; 
and  it  is  a  clear  rule,  that  a  party  has  no  right  to 
put  a  witness  into  the  box  as  a  witness  of  credit. 
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and  when  he  gives  unfavourable  evidence,  to  call       isss. 
testimony  to  discredit  him.  J*^^^^^""^^ 

•'  HOLDSWORTH 

V. 

Verdict  for  the  defendants  on  the  2d  plea,  sub-  '^IrSth^ 
ject  to  a  special  case :   for  the  plaintiff,  on  the 
other  pleas. 

-Erfe,  Barstow,  and  Holdsworth  for  the  plaintiff. 
Crowder  and  Butt  for  the  defendant. 


WELLS  SUMMER  ASSIZES. 
Coram  Parke  B. 


REGINA  V.  HAYES,  WALTER,  and  Others,      wblls. 

Four  prisoners  were  indicted  jointly,  Hayes  and  Sembu.   If 
Walter  for  stealing  a  sheep,  and  the  two  others  ^^iSSkted" 
separately  in  distinct  counts  for  receiving  separate  Jointly  for  the 

/»ii  n  ^       ^  *iii«ii-i     Same  offence, 

parts  of  the  mutton  of  the  sheep  so  stolen  and  killed,  and  one  call 

Jardine^  counsel  for  the  two  receivers,  put  in  the  ^o^^i^V ufg 
depositions  to  contradict  the  case  against  the  re-  prosecution  is 
ceivers,  by  showing  a  variation  between  the  testi-  general  reply. 
mony  of  the  principal  witness  and  the  depositions.  But  if  the 

J  r  r  r  offences  are 

separate,  and 

Edwards,  for  the  prisoner  Walter,  called  no  £%S5^e- 
witnesses.  P?^^^?  "*- 

dieted^  he 
must  in  his  re- 

Moody,  for  the  prosecution,  proposed  to  reply  Em^if^^the 
on  the  whole  case  against  all  the  prisoners.  case  of  the 

party  who  has 
called  wit- 

Parke  B.,  after  conferring  with  Coltman  J.,  °e»^- 
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1838. 
Keg  IN  A 

V. 

Hayes, 

Walter, 

and  Others. 


Stated,  that  the  reply  must  be  confined  altogether 
to  tlie  case  of  the  receivers ;  that  he  did  not  wish 
to  lay  down  a  general  rule,  that  in  no  case  where 
several  were  indicted  together,  would  witnesses 
called  by  one,  entitle  the  prosecutor  to  reply 
against  all;  but  in  this  case  the  offences  were 
distinct,  as  the  receivers  might  have  been  in- 
dicted separately  from  the  principal. 


Where  two 
receivers  are 
charfjcd  in  the 
sninc  indict- 
ment with  se- 
parate and  dis- 
tinct acts  of 
receiving,  it  is 
*oo  late  alter 
verdict  to  ob- 
ject that  they 
should  have 
been  indicted 
separately. 


All  the  prisoners  were  found  guilty. 

Jardine^  on  behalf  of  the  receivers,  moved  in 
arrest  of  judgment,  on  the  ground  that  they  were 
indicted  for  having  separately  received  parts  of 
the  stolen  goods,  and  the  acts  of  receiving  proved 
were  separate ;  they  were  charged  with  separate 
felonies,  for  which  they  ought  to  have  been  in- 
dicted separately. 

Moody  said,  that  the  indictment  had  been  so 
framed  expressly  to  meet  the  case  of  iJ.  v.  Mes- 
shigham.  (tz) 


Parke  B.  The  objection  forms  no  ground  for 
a  motion  in  arrest  of  judgment.  If  there  had 
been  any  thing  in  the  point,  you  ought  to  have 
asked  me  to  put  the  prosecutor  to  his  election,  if 
justice  had  required  the  separation,  whilst  the  trial 
was  going  on,  but  you  cau  take  no  advantage  of 
the  objection  after  verdict. 


(a)  Moody's  C.C.R.  257. 
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BRISTOL  SUMMER  ASSIZES. 
Coram  Parks  B. 


COATES  V.  STEPHENS.  5«'«'"'i^. 

AugUit  18. 

Assumpsit  on  the  warranty  of  a  horse.  a  cough,  at 

Pleas,  Non  assumpsit;  and,  2dly,  That  the  hqrse  safe  of  a  horse 
was  sound  at  the  time  of  the  sale.  ^u*i!^"-^^^ 

The  sale  and  warranty  were   clearly  proved,  unsoundness 
The  sale  took  place  on  the  20th  July,  1837,  and  Sw™;f 
evidence  was  offered  to  show,  that  the  horse,  im-  though  it  be 
mediately  on   being  taken  home,  was  found  to  cured  without 
have  a  cough,  and  was  submitted  to  medical  treat-  ill]*u?vTo  the"' 
ment ;   the    cough   got  worse,  and  on  the   7th  horse. 
August  the  horse  was  examined  by  a  veterinary 
surgeon,  who  pronounced  him  to  be  unsound,  from 
diseased  bronchial  tube  and  chronic  inflammation, 
cough  being  an  incident  of  the  disease ;  and  also 
that  the  horse  was  lame  from  an  enlargement  of 
hock,  amounting  to  bone  spavin. 

For  the  defendant  evidence  was  offered,  that 
the  horse  was  not  afflicted  either  with  cough  or 
spavin  at  the  time  of  the  sale  ;  that  the  horse  was 
sound  at  the  time  of  the  trial,  and  free  from  both 
cough  and  spavin;  and  it  was  contended,  that 
the  cough  either  commenced  after  the  sale,  or,  at 
all  events,  was  so  slight  at  that  time  as  not  to 
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1838.       amount  to  unsoundness,  and  to  be  capable  of  be- 
^^'^'^^^^^    ing  cured,  which,  in  fact,  it  had  been. 


V. 


Stephens.  Parke  B.,  in  summing  up,  said,  I  have  always 
considered,  that  a  man  who  buys  a  horse  warranted 
sound,  must  be  taken  as  buying  for  immediate  use, 
and  has  a  right  to  expect  one  capable  of  that  use, 
and  of  being  immediately  put  to  any  fair  work  the 
owner  chooses.  The  rule  as  to  unsoundness  is,  that 
if  at  the  time  of  the  sale  the  horse  has  any  disease, 
which  either  actually  does  diminish  the  natural 
usefulness  of  the  animal,  so  as  to  make  him  less 
capable  of  work  of  any  description ;  or  which,  in 
its  ordinary  progress,  will  diminish  the  natural 
usefulness  of  the  animal ;  or  if  the  horse  has,  either 
from  disease  or  accident,  undergone  any  alteration 
of  structure,  that  either  actually  does  at  the  time, 
or  in  its  ordinary  effects  will,  diminish  the  natural 
usefulness  of  the  horse,  such  a  horse  is  unsound. 
If  the  cough  actually  existed  at  the  time  of  the  sale, 
as  a  disease,  so  as  actually  to  diminish  the  natural 
usefulness  of  the  horse  at  that  time,  and  to  make 
him  then  less  capable  of  immediate  work,  he  was 
then  unsound :  or  if  you  think  the  cough,  which,  in 
fact,  did  afterwards  diminish  the  usefulness  of  the 
horse,  existed  at  all  at  the  time  of  the  sale,  you  will 
find  for  the  plaintiff.  I  am  not  now  delivering  an 
opinion  formed  on  the  moment  on  a  new  subject  j 
it  is  the  result  of  a  full  previous  consideration ;, 
but  as  I  find  I  differ  from  the  law  as  laid  down 
by  a  learned  judge  in  a  case  which  has  been  handed 
up  to  me  (^a),  I  will  thank  you,  if  you  find  for  the 
plaintifi^  to  tell  me  on  which  ground  you  so  find. 

(a)    Bolden  v.  Brogden,  2  Moo.  &  Rob.  US. 
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Verdict  for  the  plaintiff,  generally,  (a) 

Crowder  and  Butt  for  the  plaintiff. 
Bompas  Serjt.  and  Stone  for  the  defendant. 
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COATES 

r. 
Stephens. 


(a)  There  are  decisions  somewhat  conflicting  as  to  whether 
a  cough,  existing  at  the  time  of  a  sale,  be  or  be  not  an  un- 
soundness ;  or  whether  that  question  should  depend  on  the 
subsequent  event  of  the  malady  being  cured  or  not.  (See 
Elton  V.  Brogden^  4  Camp.  281. ;  Liddard  v.  Kain^  9  Moore, 
356. ;  ShiUito  y.'Claridge,  2  Chitty,  4-25.;  Garment  v.  Barrsy  2 
Espin.  673. ;  Bolden  v.  Brogden^  suprli,  113.  Jones  v.  Cowley y 
4  B.  &  C.  448. 

A  similar  definition  to  that  laid  down  in  the  principal  case 
is  found  in  a  work  of  great  merit,  and  of  extensive  circulation 
in  the  sporting  world,  and  amongst  the  class  of  persons  exer- 
cising the  veterinary  art,  namely,  the  Treatise  on  the  Horse ^ 
published  by  the  Society  for  the  diffusion  of  Useful  Knowledge, 
p.  961.  It  would  seem  nearly  impossible  to  attach  any  idea  to 
the  term  '<  cough**  not  ranging  under  the  term  <<  disease,"  and 
equally  difficult  to  make  disease  consist  with  soundness  in  any 
animal.  In  regard,  however,  to  unsoundness,  resulting  from,  or 
consisting  in,  an  alteration  in  the  natural  structure  of  the 
animal,  there  is  an  ambiguity  in  the  terms  ''  natural "  and 
**  alteration  of  structure."  If  they  mean  an  alteration  of  the 
structure  or  usefulness  given  by  nature  to  the  particular  animal, 
then  a  horse  born  blind,  or  with  an  enlargement  necessarily 
producing  lameness,  must  be  considered  sound.  (See,  however, 
Joi^  v.  BendeUy  Ry.  &  Mo.  136.)  On  the  other  hand,  if  the 
structure  meant,  be  that  natural  to  horses  in  general,  then  the 
class  of  cases  open  to  litigation  would  be  that  of  horses  so 
badly  shaped  as  to  approach  deformity  (See  Dickinson  v. 
FoUetty  1  M.  &  Rob.  299.)  As  it  may  now  be  considered  as 
settled  law,  that  the  breach  of  a  warranty  of  soundness,  does  not 
entitle  the  purchaser  to  return  the  horse,  but  only  to  recover  the 
difference  of  value  of  the  horse  with,  or  without  the  particular 
unsoundness,  the  question  of  temporary  maladies,  producing  no 
permanent  deterioration  of  the  animal,  would,  generally  speak- 
iDg,  only  involve  the  right  to  damages  merely  nominal. 

M  4 


CASES 

ARGUED  AND  DECIDED 

AT     NISI     PRIUS 

IN  Q.  B.  &  EXCHEQUER, 

AT  THE  SITTINGS  ATTEK 

MICHAELMAS   TERM, 

2  Vict.  1838. 


SITTINGS  IN  QUEEN'S  BENCH  AFTER  TERM. 


1838.       WILSON  (Executor  of  Wilson,  surviving  Partner 
v-«-v^        of  Wilson  and  Brown,  Attorneys)  v.  KNAPPS 
"S^T-     and  Another. 

An  order  to     JlssuMPsiT  for  busincss  done  by  Wilson  and  Brown 

refer  an  attor-  ^^  «4.4.^„««  ,« 

ne/8biiito  as  attorneys. 

taxation,  and  Ple^s,  NoTi  assumpsU^  and  set-off. 

thereon,  after  The  plaintiff,  in  proof  of  his  claim,  put  in  a 

?he^m^ter  by  J^^S^'s  ^^der,  made  in  this  cause,  to  refer  the  bills, 

the  party's  which  had  been  delivered   to  the  defendants,  to 

arTsufficiein '  the  Master  for  taxation,  and  the  Master's  allocatur, 

evidence  of  the  fgj.  ^  certain  sum,  but  there  was  no  undertaking  to 

business  hav-  '  o 

ing  been  done,  pay.     It  was  also  provcd  that  the  present  attorney 

though  there 

be  not  the  usual  undertaking  to  pay,  in  the  order. 
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for   the  defendant  attended    the    taxation   upon       i838. 
which  the  Master  made  his  allocatur*  ^^^^T^^^ 

Wilson 

No  proof  of  any  business  being  done  was  given.  v. 

Knapps 
and  Another. 

Sir  F.  Pollock  objected  that  there  was  no  evi- 
dence to  go  to  the  jury  without  proof  of  the 
business  having  been  done,  the  order  not  being 
in  the  usual  form  which  contains  an  undertaking 
to  pay ;  and  that  the  only  thing  referred  under 
such  an  order  as  this  would  be  the  fairness  of  the 
charges. 

Lord  DfiNMAN  C.  J.  I  think  it  is  prima  facie 
enough,  the  present  attorney  having  attended  the 
Master ;  and  it  must  be  taken  that  the  whole  matter 
was  gone  into,  and  that  the  business  was  sho\yn 
to  have  been  done. 

Verdict  for  the  Plaintiff. 

Piatt  and  Whateley  for  the  plaintiff. 

Sir  F.  Pollock  and  Busby  for  the  defendants. 


CASES  AT  NISI  PRIUS,  a  B. 


RUSH  (Special  Administrator,  according  to  the 
Statute  38  Geo.  3.  c.  87.  («)  of  the  goods,  &c. 
of  Helen  Frances  Phosbe  Abercrombyj  and  by  a 
certain  order  of  the  Court  of  Chancery,  made 
in  a  cause  Wheatley  v.  Burdett,  appointed  to 
collect  and  get  in  the  outstanding  personal  estate 
of  the  said  Helen  Frances  Phcebe  Abercrombif^ 
V.  PEACOCK  and  Another. 

A  document  CovENANT  on  a  poHcv  of  insurance,  bearing  date 

Court  of  the  20th  April,  1830,  and  entered  into  between 

pX'to''/'*  ^^  ^^^^  ^^^  Frances  Phcebe  Abercrombyj  of  the 

suit  there,  one  part,  and  the  two  defendants  (directors  of  the 

and  scheduled 

in  his  answer,  ^ 

but  which  re- 
mains ^»'^  an  (a)  This  act  of  parliament  does  not  appear  to  be  frequently 
Court  after  resorted  to  —  there  appears  to  be  only  one  reported  case  upon 
an  order  to  it.  See  TayrUon  v.  Hannay,  3  B.  and  P.  p.  26.  7  Ves.  460.  S.  C. 
the^  wt'  'is  ^^  ^^®  ^^^  section  of  the  act,  it  is  enacted,  "  That  at  the  expi- 
sufficientiy  in  "  ration  of  twelve  calendar  months  from  the  death  of  any  testa- 
the  control  "  tor,  if  the  executors  or  executor  to  whom  probate  of  the  will 

and  power  of    «  gj^gj]  \^^yQ  heen  granted  are  or  is  then  residing  out  of  the 

such  party  to  ...  .  ° 

let  in  second-    "  jurisdiction  of  His  Majesty's  Courts  of  Law  and  Equity,  it 

ary  evidence      "  shall  be  lawful  for  the  Ecclesiastical  Court  which  hath  granted 

after  notice  to  «  probate  of  such  will,  upon  the  application  of  any  creditor 
produce,  and         ^  ...  ,  ^  ,  \'         ,         «, ,     .    , 

nonproduc-  ^ejii  of  km,  or  legatee,  grounded  on  the  affidavit  herein- 

tion  thereof  <<  after  mentioned,  to  grant  such  special  administration  as 
by  the  party.  «  hereinafter  is  also  mentioned."  By  the  2d  section,  the  party 
tion  by  a  ^pplj^^g  ^^  ^^  Spiritual  Court  for  such  special  administration 

special  admi-  is  to  swear  to  a  debt  due  to  him  from  the  testator,  that  the 
nistrato^  un-  executor  is  out  of  the  jurisdiction,  and  that  the  deponent  is 
3.  c.  87.  the'  desirous  of  exhibiting  a  Bill  in  Equity  for  the  purpose  of  being 
declarations  of  paid  his  demand  out  of  the  assets  of  the  testator.  Section  3. 
the  executor 

named  in  the  wiU,  made  by  him  whilst  he  was  the  acting  executor,  are  not  admissible 
against  the  pUintiff. 
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Eagle  Insurance  Company),  of  the  other  part,  for  ^  j^38^ 
the  sum  of  8000/.  payable  to  the  executors,  &c. 
of  the  said  H.  F.  P.  Abercrombyy  in  the  event  of 
her  dying  within  the  space  of  two  years  then  next. 
The  declaration  averred  that  the  said  H.  F.  P. 
Abercromby  made  her  will,  appointing  one  Thomas 
Griffiths  Wainewright  her  executor,  and  died  within 
the  two  years ;  the  declaration  also  averred,  that 
probate  was,  on  the  21st  May,  1831,  granted  to 
the  executor  Wainewright^  and  that  he  residing  out 
of  the  jurisdiction  of  His  Majesty's  Courts  of  Law 
and  Equity,  special  administration  was  granted  to 
the  plaintiff  on  26th  Nov.  1836,  according  to  the 
form  of  the  statute  38  Geo.  3.  c.  87- ;  and  that  the 
plaintiff,  before  the  commencement  of  this  suit, 
was,  by  an  order  of  the  Court  of  Chancery,  made 
in  a  suit  there  between  TVheatley  and  Burdettj 
appointed  to  collect  and  get  in  the  outstanding 
personal  estate  of  the  deceased. 

There  were  several  pleas  averring  that  the  policy 
was  obtained  by  means  of  a  fraudulent  conspiracy, 
entered  into  between  the  deceased  and  Wainewright 
for  the  purpose  of  defrauding  the  defendants  and 
various  insurance  companies,  by  pretending  that 
the  insurances  were  effected  by  the  deceased  for 
her  own  benefit,  arid  on  her  own  account,  whereas 


gives  the  form  of  the  letters  of  administration,  and  section  4. 
enacts,  ^<  That  it  shall  be  lawful  for  the  Court  of  Equity  in 
<<  which  such  suit  shall  be  depending  to  appoint  (if  it  shall  be 
'<  needful)  any  persons  or  person  to  collect  in  any  outstanding 
^  debts  or  effects  due  to  such  estate,  and  to  give  discharges 
**  for  tlie  same,  such  person  or  persons  giving  security  in  the 
<<  usual  manner  duly  to  account  for  the  same." 
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1838.  they  were  in  truth  entered  into  for  the  benefit  and 
on  the  account  of  JVainewrighi ;  also^  that  the 
policy  was  void  by  reason  of  the  concealment  of 
material  facts  by  the  assured ;  also,  that  it  was 
made  by  the  orders  and  for  the  use  and  benefit  of 
WainewrighU  who  had  not  any  interest  in  the  life 
insured,  and  that  it  was  consequently  null  and  void 
under  the  statute  14  Geo.  3.  c.  48. 

A  notice  had  been  served  on  the  plaintiff's  at* 
torney,  Mr.  Frampton^  to  produce  a  certain  other 
policy  of  insurance  effected  on  the  same  life  about 
the  same  time,  and  (as  was  alleged)  under  similar 
circumstances. 

The  plaintiff  not  producing  the  policy,  the  de- 
fendants tendered  secondary  evidence  of  it  j  and  in 
order  to  shew  that  the  best  evidence  was  under 
the  control  of  the  plaintiff,  a  witness  was  cq^led^ 
who  said  that  the  policy  in  question  had  been  pro- 
duced by  Mr.  Frampton^  as  the  attorney  of  the  then 
plaintifl^  in  a  former  action,  brought  by  Waine^ 
Wright,  the  executor  named  in  the  will  of  H.  F.  P. 
Abercrombt/,  against  the  Imperial  Insurance  Com- 
pany (a).  On  cross-examination,  the  witness  said 
he  had  last  seen  the  policy,  a  fortnight  ago,  in 
the  Master's  office  in  the  equity  side  of  the  Court 
of  Exchequer,  where  it  had  been  deposited  as  one 
of  the  documents  produced  by  the  present  plaintiff 
in  a  suit  for  discovery  brought  against  him  there 
by  the  present  defendants,  and  (as  usual)  was 
scheduled  in  his  answer. 


(a)  See  a  report  of  thu  case,  fVainewright  v.  Bland,  Vd.  I. 
p.  481. 
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The  defendants  then  called  Mr.  BowyeVj  the  i838. 
clerk  in  court  of  Ritsh  in  the  Equity  Court,  who 
said  he  had  the  policy  with  him  in  court,  but  de- 
clined producing  it.  He  admitted  that  an  order 
had  been  made  by  the  Lord  Chief  Baron  direct- 
ing the  policy  in  question,  amongst  others,  to  be 
delivered  up  to  Mr.  Frampton,  the  attorney  for 
the  defendant  in  the  equity  suit,  at  the  expiration 
of  a  fortnight  from  the  date  of  the  order,  which 
fortnight  had  elapsed  some  days  before  the  present 
trial. 

Erie  and  Cresswell  objected  that  the  defendants 
were  not  in  a  condition  to  give  secondary  evidence 
of  the  contents  of  the  policy.  It  was  clear  that 
the  document  was  in  the  custody  of  the  law  in  the 
equity  side  of  the  Court  of  Exchequer.  It  was 
brought  there  by  the  present  plaintiff,  as  part  of 
his  answer  to  a  bill  filed  against  him,  and  in  obe- 
dience to  the  authority  of  the  court ;  and  if  the 
defendants  now  wanted  to  have  the  document 
produced  in  court,  they  could  only  do  so  by  pro- 
ducing it  as  part  of  the  answer,  and  were  bound 
to  read  the  answer  too. 

Sir  F.  Pollocky  contrd,  insisted  that,  as  it  was 
clear,  on  the  evidence  of  Mr.  BouyeVy  that  the 
plaintiff  might,  before  the  trial,  have  obtained 
actual  possession  of  the  policy,  it  must  be  deemed 
under  his  control.  If  so,  and  he  does  not  choose 
to  produce  it,  the  defendants  are  entitled  to  give 
secondary  evidence. 

Lord  Denman  C.  J.  That  certainly  is  my 
opinion.    The  Equity  Court  has,  for  all  practical 
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18S8.  purposesi  restored  these  documents  to  the  attorney 
for  the  plaintiff.  He  might  have  produced  them  if 
he  chose ;  by  declining  to  do  so,  he  opens  the  door 
to  secondary  evidence.  I  cannot,  indeed,  compel 
the  plaintifPs  attorney  to  produce  the  policy, 
though  it  is  now  brought  into  court  by  Mn 
BowycTj  as  his  agent ;  but  by  declining  to  pro- 
duce it,  he  opens  the  door  to  secondary  evidence 
of  the  contents. 

Secondary  evidence  was  accordingly  given. 

The  defendants  tendered  evidence  of  declara- 
tions made  hy  Wainewrighty  whilst  he  was  executor, 
and  before  the  proceedings  had  taken  place  for 
having  the  present  plaintiff  appointed  special  ad- 
ministrator under  the  statute.  The  witness,  to  prove 
the  declarations,  had  gone  to  Calais  for  the  purpose 
of  taking  Wainewrighth  answer  to  a  bill  for  a  dis- 
covery filed  against  him  in  the  suit  before  adverted 
to,  of  Wainewright  v.  Bland  ;  and  the  declarations 
were  said  to  have  been  made  by  Wainewright  on 
the  occasion  of  his  swearing  to  the  answer. 

Erie  objected  to  the  evidence.  The  declarations 
are  those  of  a  stranger  to  the  suit;  and  the  present 
plaintiff  claims  under  a  title  quite  independent  of 
him. 

The  Attor^iey-Generalj  contrd.  All  the  acts  of 
the  executor,  between  the  death  of  the  testator 
and  the  time  when  he  ceased  to  be  executor,  are 
admissible  in  evidence  against  the  plaintiff:  the 
titles  of  the  two  individuals  link  in  together,  and 
they  may  be  treated  as  one  executor.  If  Waine^ 
Wright  had  died,  and  an  administrator  de  boms  nan 
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had  been  appointed,  would  not  TFainervright^s  de-  isss. 
clarations  have  been  evidence  against  the  admini- 
strator de  bonis  non  ?  Again,  supposing  Waine- 
Wright  had  released  a  debt»  whilst  he  continued  to 
represent  the  deceased,  would  not  that  release  be 
available  as  against  a  party  stepping,  as  the  plain- 
tiff here  does,  into  Wainewright*^  place  ?  It  ap- 
pears that  a  bill  for  a  discovery  has  been  filed 
against  Waineuright^  as  representing  the  deceased, 
and  that  he  has  put  in  an  answer  to  that  bill; 
would  not  that  answer  be  evidence  against  all 
others  who  subsequently  represent  her  ?  And  if 
the  answer  would  be  evidence,  why  not  the  decla- 
ration ?  for  the  addition  of  the  oath  cannot  affect 
the  admissibility,  though  it  may  affect  the  weight 
of  the  evidence. 

Lord  Denman,  C.  J.  The  acts  of  the  original 
executor,  done  by  him  in  that  capacity,  may  be 
admissible  in  evidence  against  the  plaintiff  who 
has  succeeded,  durante  absentidy  to  the  office  of 
executor.  But  I  do  not  think  the  mere  declara- 
tions of  the  executor  stand  on  the  same  footing. 
I  am  not  aware  that  the  point  has  ever  arisen,  but 
I  think  I  ought  not  to  receive  the  evidence. 

The  evidence  was  accordingly  rejected. 
Verdict  for  the  defendants  on  all  the  pleas,  (a) 

{a)  This  cause  was  tried  at  the  Middlesex  sittings  zSter  Trinity 
term.  In  the  following  Michaelmas  term  Erie  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside  on 
account  of  an  alleged  misdirection  of  the  learned  Lord  Chief 
Justice,  unconnected  with  the  points  above  reported.  That 
rule  is  still  undisposed  of. 
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1838.  Erie,  Cresswellt  and  J.  Henderson  for  the  plain- 

tiff. 

The  Attorney-General,  Sir  F.  Pollock,  Thesiger, 
and  Robinson,  for  the  defendants. 


Westminstisb,  BRIGGS  v.  AYNSWORTH. 

December  4. 

The  plaintiff  Case  foF  negligent  driving  of  defendant's  carriage 

inan  action  on  ,■    ^               ,             ...         ,   .      .^ 

the  case  gave,  against  a  Carnage  oi  the  plaintin. 

as  confirm.  pig^,   Not  GuiltV. 

atorv  evidence  '                         •' 

of  the  defend-  The  plaintiff  gave  evidence  that  his  carriage  was 

ant's  having  \                 ^                  .       -r^              i                 i 

committed  the  run  agaiHst  at  Laytoii^  in  EsseXy  by  another  car- 

LaFJn^moo£  ^^^S^»  which  the  witncsses  described  as  being  driven 

that  he' was  by  the  defendant ;  and  he  called  witnesses  to  show 

Ipot  aHhe  ^  tha^  about  the  time  in  question,  the  defendant  was 

time  in  ques-  ggg^  j^  i\^q  neighbourhood  of  the  spot  where  the 

defendant  colHsion  occurred. 

nelsi'tho  'J^hc  defendant  called  witnesses  to  prove  that,  at 

swore  that  the  the  time  in  question,  he  was  not  at  Lai/ton,  but  at 

at  Richmond  Richmojidy  in  Surrey  ;  and  during  the  progress  of 

The^piai™^"  ^'^^  plaintiff's  case,  the  plaintiff's  witnesses  were 

tiff  was  aU  cross-examincd  as  to  their  being  certain  of  the 

inrqjiy^addi-  identity  of  the  defendant  with  the  driver  of  the 

tionaievidence  carriage. 

of  the  defend-  m,        ,ni          i*                     ii.                                 /. 

ant's  being  at  The  defendant  having  closed  his  case,  Piatt ^  tor 

STcc^b^bg  the  plaintiff,  proposed  to  call  further  witnesses  to 

a  direct  con-  disprovc  the  defence,  by  showing  that  the  defend- 

tradiction  of  *                               t^-tiit                            i 

the  new  fact  ant  was  uot  at  Richmond,  but  at  LaytoJi^  at  the 

ant's^bcln^^at'  *^*^^^  ^^  qucstion  :  whcreupon 

Richmmid, 


AyNS  WORTH 
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BiUt^  for  the  defendant,  objected  that  it  was  not       1838. 
competent  to  the  plaintiff  to  take  the  course  pro-    ^"^^jj^^ 
posed :  the  plaintifTs  attention  had,  by  the  form  of   ^      v. 
the  cross-examination  of  his  witnesses,  been  directed 
to  the  importance  of  showing  that  the  defendant 
was  at,  or  in  the  neighbourhood  ofi  Layton.     He 
had  shaped  his  case  accordingly ;  and  having  ex- 
amined some  witnesses  to  prove  that  the  defendant 
was  at  Layton  on  the  day,  he  should  have  ex- 
hausted that  line  of  evidence,  and  not  have  re- 
served part  of  it  to  bring  forward  in  reply. 

Lord.  Denman  C.  J.  said,  it  would,  perhaps, 
have  been  more  correct  had  the  plaintiff  in  the  first 
instance  called  the  witnesses  now  tendered ;  but 
he  did  not  think  that  he  could,  even  at  this  period 
of  the  cause,  exclude  evidence  from  the  jury 
which  certainly  went  to  contradict  the  defendant's 
alibi. 

The  witnesses  were  accordingly  called,  and 
swore  that  the  defendant  was  not  at  Richmond^  for 
that  they  saw  him  at  Layton  at  the  very  time  he 
was  said  to  have  been  at  the  former  place. 

Verdict  for  the  defendant,  (a) 


{a)  The  admissibility  of  the  evidence  called  in  reply  in  this 
case  would  seem  substantially  to  depend  upon  the  grounds 
upon  which  the  witnesses  were  prepared  to  deny  the  defendant's 
alibi.  If  the  defendant's  case  had  been  that,  at  the  time  of  the 
collision,  he  was  at  some  ascertained  and  identifiable  spot  (say 
at  any  given  house),  distant  from  the  scene  of  the  collision, 
there  can  be  no  doubt  that  the  plaintiff  might  have  called,  in 
reply,  witnesses  who  were  at  that  spot,  and  could  prove  that 
the  defendant  was  not  there  ;  for  evidence  of  that  kind  could 
VOL.  II.  N 
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1838. 


Brioos 
Atnsworth. 


Piatt  and  James  for  the  plaintiff* 
Kelfy  and  Btitt  for  the  defendant. 


not  have  been  given  by  the  plaintiff  in  chief,  there  having  been 
no  suggestion  during  the  progress  of  his  case  pointing  to  the 
spot  now  made  material  by  the  defendant's  witnesses ;  but  il 
the  plaintiff's  witnesses,  called  in  reply,  were  to  disprove  the 
defendant's  alibh  only  by  shewing  that  they  had  seen  him  al 
the  place  where  the  collision  occurred  at  the  time  in  question, 
then  such  evidence  appears  to  have  been  inadmissible  in  reply, 
inasmuch  as  it  belonged  to  a  species  of  evidence  which  the  plain- 
tiff might  have  given  in  chief;  which  he  did,  indeed,  enter  upoc 
in  chief,  and  should  therefore  then  have  exhausted.  It  wool^ 
seem  that,  if  tried  by  this  test,  the  evidence  received  in  replj 
was,  in  principle,  hardly  admissible ;  for  the  witnesses  had  nc 
other  means  of  knowing  that  the  defendant  was  absent  froa: 
Richmond^  except  that  they  had  seen  him  at  Layton,  There 
is,  however,  undoubtedly  some  difficulty  in  reconciling  the 
rejection  of  the  evidence  with  the  formal  rules  of  proceeding; 
for  as  the  allegation  by  the  defendant's  witnesses  of  his  haying 
been  at  Richmond  was  an  allegation  of  entirely  new  matter 
the  plaintiff  seems,  primd  Jaciey  entitled  to  call  witnesses  io 
reply  to  disprove  it;  but  even  if  this  were  conceded,  it  is  ap 
prehended  that  he  was  bound  to  stop  there,  and  had  no  righl 
to  prove  by  those  witnesses  the  further  fact  that  they  had  seeK 
the  defendant  at  Lai/ton. 
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ARGUED  AND  DECIDED 

T    NISI     PRIUS 

IN  C.  P.  AND  EXCHEQUER, 

AT   THE   SITTINGS   AFTER 

MICHAELMAS  TERM. 
2  Vict.  1838. 


-^-XJOURNED  SITTINGS  IN  THE  EXCHEQUER. 


GOULD  V.  BARRATT. 


1838. 
^— ^^  December  5. 

^-^  A.SE  for  a  malicious  arrest  in  the  Lord  Mayor's  in  case  for  a 

^^^^1   r+  malicious  ar- 

^ru  rest,  the  plain- 

^fter  proving  the  proceedings  and  verdict  for  tiff  is  entitled 
5^^  present  plaintiff  (the  defendant  below),  and  costs  incurred 
*^^  taxation  of  costs  as  between  party  and  party,     ZS^^y^d 

the  taxed  costi 

iSir  -F.  Pollock  asked  the  attorney  for  the  plaintiff  "* 
J  *^^  amount  of  the  expences  beyond  the  sum  al- 
^^M^'ed  on  taxation. 

-^     ^latt  objected  that  the  plaintiff  was  precluded 
^^^m  claiming  any  sum  beyond  the  taxed  costs. 
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Lord  Abinger.  The  taxed  costs  are  only  the 
costs  between  party  and  party  ;  the  party  is  really 
put  to  expences  beyond  this,  and  is  entitled  to  the 
costs  as  between  attorney  and  client,  (a) 

Verdict  for  the  defendant. 


Sir  F.  Pollock  and  Rowe  for  the  plaintiff. 
Piatt  and  F.  Kelly  for  the  defendant 


London, 
December  14. 


A  witness  is 
not  bound  to 
obey  a  sub- 
pcena  altered 
by  the  attor- 
ney from  the 
sittings  for 
which  it  was 
originally  sued 
out  to  subse- 
quent sittings 
without  being 
re-sealed. 
Whether  a 
subpoena  has 
been  served  in 
reasonable 
time  before 
the  trial  is 
matter  for  the 
court.     Ser- 
vice on  a  per- 
son living 
close  to  the 
place  of  trial, 
at  half  past 
eleven  o'clock 
in  the  room- 
ing, for  a  cause 
called  on  at 
two  o'clock,  is 
not  in  suffi- 
cient time. 


BARBER  V.  WOOD. 

Case  against  the  defendant  for  not  attending  in 
pursuance  of  a  subpoena  duces  tecum,, f^  a  witness 
at  the  Middlesejc  sittings  after  Trinity  terra,  ISSS, 
on  the  trial  of  an  action  wherein  one  Curtis  WiU 
Uamson  was  the  plaintiff)  and  the  present  plaintiff 
was  defendant. 

Pleas.  1st,  Not  Guilty.  2dly,  That  the  plaintiff 
had  no  defence  to  the  original  action.  There  were 
also  various  other  pleas,  traversing  allegations  con- 
tained in  the  declaration,  and,  amongst  others,  that 
the  defendant  could  not  have  appeared  as  a  wit- 
ness, or  produced  the  letters,  papers,  &c.  referred 
to  at  the  time  mentioned.  Upon  all  those  pleas 
issue  was  joined.  9th,  That  plaintiff  did  not  cause 
the  subpoena  to  be  shewn  to  defendant  within  a 
reasonable  time  before  the  trial  for  him  to  appear ; 
to  which  the  plaintiff  replied,  that  he  did  cause» 
&c.,  and  issue  was  joined  thereon. 

At  the  trial  it  appeared  that  the  subpoena  had 

(a)  See  Roscoe  on  Evidence,  S90. 
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been  originally  sued  out  for  the  Middlesex  sittings  1838. 
after  Easter  term,  1838,  at  which  time  the  cause 
was  in  the  paper  for  trial.  The  cause,  however, 
was  not  then  tried,  nor  was  the  subpoena  served.^, 
The  cause  being  again  in  the  paper  for  trial  at  the 
sittings  after  Trinity  terra,  1838,  the  day  of  ap- 
pearance in  the  subpoena  was  altered  by  the 
attorney  for  the  present  plaintiff  (the  defendant 
in  the  previous  action)  from  the  14th  May  to  the 
19th  June  (the  hour  of  appearance  remaining  the 
same,  1.  e.  nine  in  the  forenoon).  The  subpoena 
was  not  re-sealed.  The  subpoena  so  altered  was 
served  upon  the  defendant  at  his  place  of  business, 
within  five  minutes'  walk  of  Westminster  Hally  at 
half-pastj|^en  on  the  morning  of  the  igth  of 
June^  ifflpfdefendant  did  not  make  any  objection 
on  the  groiind  of  the  shortness  of  the  notice,  but 
said  he  would  not  attend.  The  cause  was  tried 
about  two  o'clock  in  the  afternoon  of  the  same  day. 


-D.  Pollock  and  Wordsworth^  for  the  defendant, 
contended,  1st,  That  the  subpoena  was  invaUd,  not 
having  been  re-sealed  subsequently  to  the  alter- 
ation. 2dly,  That,  supposing  it  to  be  valid,  it  had 
not  been  served  on  the  defendant  within  a  reason- 
able time ;  whereof  the  court,  and  not  the  jury, 
ought  to  decide.  In  support  of  the  1st  point,  they 
cited  Sydenham  v.  Rand  (a),  Phill.  Ev.  782.  8th 
edition.  In  support  of  the  2d,  Hammond  v. 
Stewart  (Jb)  *y  Alexander  v.  Dixon  {c)\  Poston  v. 
Rose,  (rf) 

{a)  3  Doug.  439.  (b)  1  Strange,  510. 

(c)  1  Bingh.  366.  (d)  4  Carr.  &  P.  271. 
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1838.  Erle^  for  the  plaintiff,  contended  that,  previous 

to  the  service  of  a  subpoena,  it  might  be  altered 
by  the  party  suing  it  out ;  that  such  was  the  daily 
^practice,  and  had  never  been  held  to  be  irregular. 
As  to  the  other  point,  he  contended  that,  though 
in  applications  for  an  attachment  for  a  contempt, 
the  court  was  to  determine  as  to  whether  the  sub- 
poena had  been  served  within  a  reasonable  time  or 
not,  yet,  in  actions  between  party  and  party  for 
the  injury  done  by  the  non-appearance,  the  ques- 
tion was  one  properly  for  the  jury. 

Lord  Abinger  C.  B.  If  such  a  practice  does 
prevail  as  has  been  stated,  I  am  clearly  of  opinion 
that  it  is  an  objectionable  and  irregular  practice. 
If  any  alteration  at  all  be  allowable,  I  do  not  see 
under  what  principle  a  party  could  be  prevented 
from  altering  the  name  of  the  cause  in  which  the 
subpoena  issued  ;  but  1  think  that  no  private  indi- 
vidual can  have  any  right,  upon  his  own  authority, 
to  alter  the  writ  of  the  court  in  any  respect.  This 
subpoena,  therefore,  at  the  time  of  its  service  on 
the  defendant  was  a  nullity. 

As  to  the  other  point,  I  am  of  opinion  that  it  is 
for  the  judge,  and  not  the  jury,  to  determine 
whether  or  not  the  subpoena  has  been  served 
within  a  reasonable  lime  before  the  trial.  Were 
the  question  simply,  whether  or  not  this  party  had 
been  guilty  of  a  contempt,  clearly  it  must  have 
been  decided  by  the  judge,  and  not  by  the  jury. 
And  that  question  wholly  depends  on  whether  the 
service  was,  or  was  not,  within  a  reasonable  time. 
If  it  was,  then  the  party  has  been  disobedient  to 
the  process  of  the  court,  and  thereupon  is  guilty 
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of  a  contempt;  if  it  was  not,  then  he  has  not  been  1838. 
guilty  of  a  contempt.  Now,  the  plaintiflfs  right 
of  action  also  depends  upon  the  question  whether 
the  service  was  or  was  not  within  a  reasonable 
time ;  and  the  question  being  the  same,  it  must  be 
answered  by  the  same  authority,  viz.  that  of  the 
judge.  However,  in  case  it  should  become  mate- 
rial to  ascertain  the  correctness  of  my  taking  this 
course,  I  will  ask  the  jury  whether  they  are  of 
opinion  that  the  service  was  within  a  reasonable 
time? 

The  jury  said  they  were  of  opinion  that  the  sub- 
poena had  not  been  served  a  sufficient  time  before 
the  trial. 

Lord  AmiGEB,.    I  quite  concur  in  that  opinion. 

Verdict  for  the  defendant  on  the  1st,  2d,  and 
9th  issues,  for  the  plaintiff  on  the  remaining  issues. 

Erie  and  Humfrey  for  the  plaintiff. 

2).  PoUock  and  Wordsworth  for  the  defendant 
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ADJOURNED  SITTINGS  IN  THE  COMMON  PLEA& 


JACKSON  V.  BULL  and  ALISON. 

Where,  in       Case  for  a  malicious  charge  of  felony  made  before 

case  for  amali-  .  .  ,  ^-  ,  i  i     i  i 

cious  charge     magistrates  Without  reasonable  and  probable  cause. 

jLS^uS'*       Plea.  Not  Guilty. 

m,  to  prove  a  In  proving  the  plaintifTs  case,  it  became  neces* 
Ws^se^^e^  sary,  under  a  ruling  of  the  Lord  Chief  Justice^ 
ana"n*th"  ^^^^  argument,  that  the  deposition  made  before  the 
person^s  depo-  magistrate  by  the  defendant  AUson^  and  that  of 
thTma^sh^*^^  Whorrelj  a  witness  on  that  occasion  for  the  now 
r*H^^'  *K^  ^^  defendants  (and  who  was  in  court  at  the  time  of 
right  to  use  the  present  trial),  should  be  read,  as  part  of  the 
sitioiTaslv^  plaintifTs  case,  in  order  to  prove  the  charge,  and 
denceinthe  the  dismissal  of  it,  which  dismissal  was  written 
that^V  tli'e"^^  by  the  magistrate  on  Whorrers  deposition. 

other  depo- 
nent. 

Wilde  Serjt.,  in  addressing  the  jury  for  the 
defendants,  was  arguing  on  the  facts  stated  in 
AUson^s  depositions,  as  well  as  WhorreFs^  as  facts 
sworn  to,  and  as  forming  part  of  the  probable 
cause. 

Shee  objected  to  either  deposition  being  so  used 
as  evidence ;  the  first  as  the  evidence  of  the  party 
in  the  cause  ;  that  of  Whorrel  as  the  evidence  of 
a  witness  who  might  be  called. 
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TiNDAL  C.  J.  I  think  the  rule  is  this :  —  that 
the  evidence  given  by  the  prosecutor  at  the  trial 
charged  to  be  malicious  is,  from  the  necessity  of 
the  case,  an  exception  to  the  general  rule  that  a 
party's  own  statement  is  not  admissible  in  his  own 
favour.  In  prosecutions,  the  party,  for  the  purposes 
of  public  justice,  is  bound  to  give  his  evidence  on 
oath ;  and,  in  such  an  action  as  this,  such  oath  is 
evidence  for  him,  as  shewing  the  grounds  on  which 
he  acted.  In  many  cases  the  party  whose  goods 
have  been  stolen  may  be  the  only  witness.  With 
regard  to  the  deposition  of  the  other  person,  per- 
haps if  its  production  had  been  more  strongly 
objected  to,  on  the  ground  that  it  was  tendered,  as 
it  is  now  proposed  to  be  used,  only  as  evidence  of 
the  facts  stated,  I  should  not  have  compelled  the 
plaintiff  to  put  it  in  evidence ;  but  as  it  is,  I  am 
clearly  of  opinion,  and  shall  so  tell  the  jury,  that 
they  must  not  take  the  facts  in  it  as  facts  sworn 
to  in  this  cause.  If  the  defendants*  counsel  wishes 
to  rely  on  those  facts,  he  must  call  the  witness.  The 
defendants'  own  deposition  is  properly  in  evidence 
as  part  of  the  plaintiff's  case,  and  falls  within  the 
exception  to  the  general  rule  ;  and  the  counsel  for 
the  defendants  may  comment  on  the  facts  as  sworn 
to  in  this  cause.  It  would  be  very  unjust  (a)  if  a 
party's  own  deposition  were  not  evidence  in  his 
favour  when  charged  with  a  malicious  prosecution, 
inasmuch  as  it  may  happen  he  may  have  been  the 
only  witness  in  the  case  ;  and  the  jury  may  have 
thought  he  had  made  a  mistake  in  the  identity, 
or  in  some  other  respect ;  and  if  his  own  oath  were 
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1838. 


Jackson 

Bull  and 
Alison. 


(a)  Roscoe,  S86.;  Bull,  N.P.,  14, 15. 


Jackson 
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1838.       not  admissible,  he  would  be  handed  over  to  such 
an  action  as  this  bound  hand  and  foot,  without  the 
rT"       possibility  of  defence. 
^^s^^  Verdict  for  the  plaintifl^  damages  lOL  (a) 

Shee  and  Lee  for  the  plaintiff. 

TVilde  Serjt.  and  Gttmey  for  the  defendants. 


(a)  In  the  following  term  Wilder  Serjt.,  obtained  a  Rule  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  had,  on  other  grounds,  which  Rule  has  been  since  made 
absolute ;  but  no  objection  was  made  to  the  ruling  of  the  I^rd 
Chief  Justice. 


CASES 

ARGUED  AND  DECIDED 

AT   NISI    PRIUS 

IN    THE   COURTS  OF 

Q.B.,  C.  P.,  AND  EXCHEQUER, 

AT   THE   SITTINGS  AFTER 

HILAR  Y    TERM, 
2  Vict. 


IN  THE  QUEEN'S  BENCH. 
ADJOURNED  SITTINGS  IN  LONDON. 


ROGERS  V.  CUSTANCE. 

Assumpsit  for  work  ^nd  labour,  &c. 

Plea,  Non-assumpsit. 

The  action  was  brought  against  the  defendant 
as  contractor  for  work  on  a  railway,  by  the  plaintiff 
who  had  been  employed  by  him  therein.  The 
work  had  been  done  under  the  superintendence  of 
one  Coulsofif  an  engineer ;  and  to  prove  that  the 
latter  was  agent  for  the  defendant,  the  plaintiff 
wanted  to  give  in  evidence,  that  he  had  sent  in  to 
the  defendant  an  account  of  a  small  part  of  the 
work,  and  that  the  defendant  referred  him  to 
Coulson  ;   that  the  account  was  accordingly  taken 


1839. 


Guildhall, 
Feb,  21. 

Id  an  action 
for  work  and 
labour,  a  no- 
tice to  pro- 
duce ''all  ac- 
counts relating 
to  the  matters 
in  question  In 
this  cause," 
is  sufficient  to 
let  in  second- 

7  evidence 
an  account 
of  work  done, 
given  by  the 
plaintiff  to  the 
defendant, 
without  speci- 
fying it  by  date 
or  otherwise. 
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1839.  to  Coulson,  who  signed  it  and  returned  it  to  the 

^"^^y'"^^  defendant ;  and  that  the  defendant  then  observed, 

V.  it  was  all  right.     The  plaintiff  called  for  the  pro- 

CusTANCE.  Auction  of  this  account. 

The  plaintiff  had  served  the  defendant's  attorney 
with  a  notice,  requiring  him  to  produce  '^  all 
books,  extracts,  letters,  accounts,  and  copies  of 
letters'  and  accounts,  papers,  and  writings  in  any 
way  relating  to  the  matters  in  question  in  this 
cause."  It  appeared,  that  many  small  accounts 
for  different  parts  of  the  work  had  been  sent  in 
by  the  plaintiff  to  the  defendant. 

It  was  contended  for  the  defendant,  that  the 
notice  was  too  vague,  and  that  it  should  have 
pointed  more  distinctly  to  the  particular  document 
required;  indeed,  the  instrument  now  spoken  of 
was  not  properly  an  account  at  all. 

ThesigcTf  for  the  plaintiff,  cited  Jacob  v.  Lee  (a), 
as  an  authority  to  shew  that  the  notice  was  suffi- 
cient. The  defendant  could  not  be  ignorant  that 
this  was  one  of  the  accounts  referred  to  in  the 
notice. 

Lord  Den  MAN  C.  J.  ruled,  that  the  notice  was 
sufficient  to  let  in  secondary  evidence  of  the  con- 
tents of  the  document  referred  to,  but  said  he 
would  take  a  note  of  the  objection. 

Verdict  for  the  plainti£ 

Thesiger  and  James  for  the  plaintiff. 

Sir  F.  Pollock  and  G.  Wilson  for  the  defendant 


(a)  Supra  J  p.  33. 
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In   the  following  term  Sir  jP.  Pollock  moved  for 

a  n^w  trial  on  several  grounds,  one  of  which  was, 

that  secondary  evidence  of  the  instrument  ought 

Bot   to  have  been  received.      The   court,    after 

consideration,  refused  the  rule,  on  the  ground  of 

tfae  secondary  evidence  having  been  admitted,  but 

jfranted  a  Rule  to  shew  cause  on  the  other  grounds. 

^e  Lord  Chief  Justice  said,  the  court  did  not 

^ean  to  lay  down  any  general  rule  as  to  what  the 

Notice  ought  to  contain ;  that  much  must  depend 

^Q  the  particular  circumstances  of  each  case  ;  but 

^here  enough  was  stated  on  the  notice  to  leave 

^o   doubt  that  the  party  must  have  been  aware 

^fae  particular  instrument  would  be  called  for,  the 

^^^tice  must  be  considered  suflScient  to  let  in  se- 

^^^*iciary  evidence.      The  court  thought  the  de- 

*^»^ciant  must  have   been  aware,  in   the  present 

t^  that  this  account  was  one  of  those  required. 


18S9. 


Rogers 

V, 
CUSTANCB. 


IN  THE  COMMON  PLEAS. 
ADJOURNED  SITTINGS  IN  LONDON. 


HEATH  V.  WILSON. 


GuiLDHALLy 

Feb.  19. 


in   defendant's  servant, 
^^^^>vn,  and  thereby  injuring,  &c. 


-^SE  for  negligence  m   defendant's  servant,    in  Where  a  i 

^^      .         ^,       j*^     J      ^»  1  •  •      ^  ter  entrusts  his 

^mg  the  defendanrs  one-horse  carriage  against  servant  with 
plaintiff  in  the  public  highway,  knocking  her  ^j^  ^*^® 

purpose,  and 
the  servant 
drives  it  for 
^^^er  purpose  of  his  own,  in  a  direction  different  from  that  ordered  by  his  master. 


^^.^  ^  m  so  doing  negligently  drives  over  a  person,  the  master  is  liable  for  such  negli- 


Wilson, 
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1839.  Pleas.     Not  Guilty.    2dly,  That  defendant  was 

""^^"^^  iiot  possessed  of  the  said  carriage  and  horse.  3dly, 
r.  That  the  carriage  was  not  under  the  care  and 

guidance  of  the  defendant  by  his  servant,  nor 
was  the  defendant  driving  the  said  carriage  by  his 
servant  in  manner  and  form,  &c. 

The  plaintiff  was  knocked  down,  in  crossing  the 
Old  Street  Road,  by  a  four-wheeled  carriage  be- 
longing  to  defendant,  and  driven  by  his  servant, 
and  was  seriously  injured  thereby. 

There  was  the  usual  conflicting  evidence  as  to 
the  cause  of  the  accident ;  and  besides  contending 
that  the  accident  was  not  caused  by  the  negli- 
gence of  the  servant,  the  counsel  for  the  de« 
fendant  proved  that  the  defendant,  who  lived  at 
.  Tumham  Green,  had  driven  into  town  on  the  day 
in  question,  and  had  quitted  his  carriage  at  Stamford 
Street,  Blackfriars  Road,  and  sent  his  servant  to 
put  up  the  horse  and  carriage  at  some  stables  near 
Leicester  Square.  The  servant,  instead  of  going 
to  the  stables,  went  to  a  place  beyond  Old  Street 
Road,  two  miles  in  a  different  direction  from  the 
stables,  to  deliver  a  parcel  of  his  own  to  some 
relation,  and  in  returning  through  Old  Street 
Road  drove  over  the  plaintiff;  and  it  was  con- 
tended, that  the  servant  not  being  in  the  exe- 
cution of  his  master's  business,  but  entirely  dis- 
obeying his  master's  orders  in  going  to  Old  Street 
Road,  the  master  was  not  liable,  and  M^Manus 
V.  Crickett  {a)  was  relied  on. 

For  the  plaintiff,  Joel  v.  Morrison  (b)  was 
relied  on. 

(a)  1  £.  R.  106.  (b)  6  Carr.  and  P.  501. 


AFTER  HILARY  TERM,  2  VICT.  183 

Erskine  J.,  in  summing  up,  told  the  jury  that,  i8S9. 
in  point  of  law,  the  defendant  was  liable  for  the 
negligence  of  the  servant  in  driving  the  carriage 
under  the  circumstances  above  stated ;  though,  if 
the  servant  had  taken  out  his  master's  carriage  with- 
out his  direction,  the  master  might  not  be  liable  for 
his  negligence,  as  in  that  case  he  could  not  be  said 
to  have  entrusted  the  servant  with  the  direction 
of  his  carriage.  But  here  the  master  had,  in 
fact,  entrusted  the  servant  with  the  direction  of 
his  carriage,  for  the  purpose  of  taking  it  to  the 
stables ;  and  it  was  no  answer  to  say,  that  the 
servant  had  misconducted  himself  in  another 
respect,  besides  the  negligence  in  executing  his 
master's  orders.  The  master,  by  entrusting  him 
with  the  carriage,  puts  it  in  his  power  to  do  the 
damage.  Till  the  carriage  was  in  fact  deposited  at 
the  stables,  the  servant  must  be  considered  in  the 
execution  of  his  master's  service,  and  the  master 
continues  responsible. 

Verdict  for  the  plaintiff,  damages  251. 

Wilde  Serjt  and  Channel  for  the  plaintiff. 
Slade  for  the  defendant. 
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1839. 


IN  THE  EXCHEQUER. 
SITTINGS  AT  WESTMINSTER. 


Westminster, 
Feb.b. 

In  trespass, 
where  a  justi- 
fication is 
pleaded,  to 
which  the 
plaintiff  new 
assigns  that 
the  action  is 
brought  for 
another  and 
different  tres- 
pass than  that 
mentioned  in 
the  plea,  and 
not  guilty  is 
pleaded  to 
the  new  as- 
signment ;  if 
the  plaintiff 
eives  in  evi« 
dence  only 
one  trespass, 
it  is  incumbent 
on  him  to 
show  that  the 
trespass  so 
given  in  evi- 
dence is 
clearly  a  dif- 
ferent one 
from  that  men- 
tioned in  the 
plea.   If  the 
circumstances 
are  alike,  the 
jury  ought  to 
consider  it  to 
be  the  same. 


DARBY  V.  SMITH. 

This  was  an  action  of  trespass  for  an  arrest  and 
false  imprisonment. 

Pleas.  1st,  Not  Guilty.  2d,  A  judgment  of  the 
Middlesex  Court  of  Requests,  obtained  by  the  de- 
fendant against  the  plaintiff,  for  1/.  19^.  llrf.  debt 
and  Qs.  Gd.  costs ;  the  whole  of  which  remaining 
unpaid,  the  defendant,  on  11th  of  June^  caused  a 
writ  or  warrant  of  execution  to  be  duly  issued  for 
1/.  19^.  llrf.  debt,  3^.  6rf.  costs,  and  3^.  4fd.  costs  of 
execution,  making  together  2/.  6s.  9d.  under  which 
the  plaintiff  was  arrested  and  imprisoned. 

Replication,  taking  issue  on  the  plea  of  Not 
Guilty  ;  and  as  to  the  second  plea,  new  assigning 
another  and  differeirt  arrest  and  imprisonment  than 
that  justified.  To  which  the  defendant  pleaded 
Not  Guilty. 

To  prove  the  plaintiff's  case  on  the  new  assign- 
ment, Butt  put  in  and  proved  a  judgment  and 
execution,  the  same  as  that  mentioned  in  the  de- 
fendant's second  plea ;  and  proved,  that  after  the 
date  and  issuing  of  such  execution  on  the  11th  of 
June,  payments  on  account  were  made  by  the  plain- 
tiff  to  the  defendant,  amounting  to  24^.  that  4lie 


Smith 
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execution  was  originally  indorsed  to  levy  for  debt  1839. 
and  costs  21.  6s.  9rf.,  but  was  afterwards  altered  by  ^'J]^ 
giving  credit  for  1/.  4^.  paid,  and  directing  the  of-  ^  v. 
ficer  to  levy  the  balance  only,  viz.  11.  2s.  9rf.,  and 
that  on  the  20th  of  September  the  plaintiff  was 
taken  in  execution  for  1/.  2s.  9d.  On  objection 
being  made  by  Erie  for  the  defendant,  that  the 
evidence  only  proved  the  trespass  justified  by  the 
plea,  and  admitted  by  the  new  assignment  to  be  so 
justified,  Btitt  contended  that  the  variance  in  the 
sum  was  material,  and  showed  an  arrest  on  a  writ 
different  from  that  specified  in  the  plea ;  and  he 
insisted  that,  though  two  imprisonments  were 
alleged  by  the  plaintiff  on  the  pleadings,  it  was 
enough  for  him  to  show  one,  if  it  differed  essen- 
tially from  that  confessed  to  be  justified  ;  and  he 
said  that  Parke  B.  had  at  first  ruled,  in  a  case  on 
the  Western  Circuit,  where  the  pleadings  were 
similar  to  the  present,  that  the  plaintiff  must  prove 
two  assaults ;  but,  in  the  course  of  the  trial,  had 
intimated  a  change  of  opinion. 

Erie  for  the  defendant  contended,  that  the  plain- 
tiff had,  in  fact,  proved  the  justification  set  out 
in  the  plea;  and,  unless  the  phiintiff  showed  some 
other  imprisonment  which  he  meant  to  confess, 
the  defendant  had  a  right  to  rely  on  the  plea  as 
applying  to  that  in  evidence ;  and  the  plaintiff  could 
not  insist  on  minute  variations,  which  would  he  more 
applicable  to  a  traverse  of  the  plea  than  to  a  new 
assignment 

Lord  Abinger  C.  B.  I  do  not  mean  to  lay  down 
a  general  rule,  that  on  all  occasions  a  plaintiff  is 

VOL.  II.  o 
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1839.  bound  to  prove  two  trespasses.  He  might  give  in 
evidence  under  the  new  assignment,  one  so  dif- 
ferent in  its  circumstances  from  that  justified,  as 
to  show  it  to  be  another  and  different  one,  accord- 
ing to  the  terms  of  the  new  assignment ;  but  here 
the  facts  are  so  alike,  and  so  nearly  identical,  that, 
unless  the  plaintiff  show  some  other  imprisonment, 
it  must  be  taken  by  the  jury  to  be  the  same  as 
that  confessed,  and  the  defendant  must  have  the 
verdict 

Bi4tt  then  attempted  to  prove  an  arrest  on  the 
7th  of  July  in  the  same  suit,  but  failed  in  this, 
and  there  was  a 

Nonsuit  (a) 

Butt  and  Cole  for  the  plaintiff. 
Erie  and  Thomas  for  the  defendant. 


(a)  See  1  Saund.  299  b.  n. ;  Oakley  v.  Davisy  16  £.  fi.  82. 


Westminster, BELCHER  (Assignee  of  Reynolds,  a  Bankrupt} 
^"*-  ^-  and  GREEN  v.  MCINTOSH. 

A  covenant  by  jissuMPSiT  for  breach  of  an  agreement  made  be- 
purp^mis^  tween  Reynolds  and  Green  of  the  one  part,  and 
into  habitable  ^u^  defendant  on  the  other  part,  whereby  the  de- 

repair,   binds  ,         /»  -ri  » »  i  V«^ 

him  to  pat  fendaut  agreed  to  take  of  Reynolds  and  Green  a 
?8tot?thaT^  dwelling-house,  and  certain  stables  and  a  yard,  for 
they  may  be  (.^g  ^qj^^j^  of  three  years,  from  the  25th  of  March^ 
only  with  ""^^  1834,  at  the  yearly  rent  of  110/.,  "  and  to  put  the 
wfS^r^n-    premises  into  habitable  repair  within  a  reasonable 

able  comfort, 

for  the  purposes  for  which  they  are  taken. 


\ 
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f:i  ncie,  and  to  deliver  up  the  same,  together  with  the       i839. 
fi3c1:ures,  at  the  expiration  of  the  three  years,  in  such 
st:2i.£e  of  habitable  repair  (reasonable  wear  and  tear 
tbereof,  in  the  mean  time,  only  excepted)." 

JBreach,  that  the  defendant  did  not,  within  a 

r^^a^Kinable  time,  put  the  premises  into  habitable 

'■^I^air,  but,  on  the  contrary,  suffered  the  same  to 

t^^    and  continue  wholly  out  of  repair,  fallen  down, 

'"^-■^iaaous,  dilapidated,  and    uninhabitable,    and   by 

'"^'^son  thereof  the  lease,  under  which   Reynolds 

^-^*ci  Green  held  the  premises,  became  void;  and 

^^*^  ^   Cullerman  (the  grantee  of  the  reversion)  in 

^^-^^^^/  1836  recovered  possession  of  the  premises 

.   -^^       reason  of  the  forfeiture,  and  determined  the 

^^^  ^^rest  of  Reynolds  and  Green. 

_        ^^lea,  that  defendant   did,    within  a  reasonable 

-^^^"^^  €>  to  wit,  within  twelve  months  after  the  making 

-j^  ^  said  agreement,  put  the  said  premises  into  ha- 

,j^^^  table  repair ;  and  that  the  same  were  in  such 

^^  ^titable  repair  at  the   time  possession  thereof 

^^^^.s  recovered,  as  in  the  declaration   mentioned 

^^^asonable  wear  and  tear  thereof  in  the  mean 

^  One    excepted),    according   to    the    true   intent 

^^^^d  meaning  of  the   said   agf cement,    and   issue 

*^^reon. 

It  appeared  that  the  original  lease  (for  seventy- 
•Xren  years),  granted  to  one  ElliSy  and  under  which 
^ynolds  and  Green  claimed,  contained  the  usual 
"^^^ tenant  on  the  part  of  the  lessee   "  well  and  suf- 
*^^^iently  to   repair,  uphold,  and  keep  the  premises 
"^'ithall  manner  of  needful  and  necessary  repara- 
^^ons,  &c.  ;*'and  the  usual  proviso  for  re-entry. 
-^t:  the  time  of  the  agreement  between  Reynolds^ 
^nd  Green^  and  the  defendant,  the  premises  (con- 

o  2 
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1839.  sisting  principally  of  stabling)  were  very  old  and 
greatly  out  of  repair,  the  roofs  leaky,  and  the 
buildings  altogether  in  such  a  state  that  they  could 
not  be  safely  or  properly  used  as  a  stable :  there  was 
conflicting  evidence  as  to  the  state  of  the  premises 
when  possession  was  recovered  by  CuUerman,  and 
the  defendant  proved  that  he  had  put  work-people 
on  to  the  premises,  and  expended  about  80/.  in 
repairs,  during  the  time  that  he  held  the  premises. 

Crowder  for  the  defendant  contended,  that  as 
the  terms  of  this  agreement  only  bound  him  to 
put  the  premises  into  habitable  repair,  all  that 
could  be  required  of  him  was,  that  he  should 
keep  them  wind  and  water  tight ;  there  was  no  ex- 
press decision  shewing  to  what  measure  of  repairs 
a  party  was  bound  under  such  words ;  but  ifi  at 
the  time  when  the  defendant  was  ejected,  they 
were  in  such  a  condition  that  they  could  be  used 
for  the  purpose  of  stables,  without  harm  or  danger 
to  the  animals  kept  there,  the  words  of  the  agree- 
ment were,  as  he  submitted,  satisfied.  He  cited 
Anworth  v.  Johnson  (a),  and  GtUteridge  v.  ilftm- 
yard  (6),  and  then  addressed  the  jury,  as  to  the 
condition  in  which  the  premises  actually  were. 

Alderson  B.,  in  summing  up  to  the  jury,  said. 
This  is  a  case  where  the  lessee  was  bound  to  put 
the  premises  into  habitable  repair,  not  merely  to 
keep  them  in  habitable  repair  (which  would  have 
reference  to  the  state  in  which  they  were  at  the 


(fl)  5  Carr.  and  P.  239.  (b)  I  Moo.  and  Rob.  334. 
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time  of  the  taking) ;  but  here  the  tenant  was  obvi-  i839. 
ously  intended  to  put  the  premises  into  a  better 
state  than  he  found  them :  what  then  is  the  rea- 
sonable construction  of  the  term  **  putting  into 
habitable  repair?**  It  was  difficult  to  suggest  any 
material  difference  between  the  term  "  habitable 
repair*'  used  in  this  agreement,  and  the  more 
common  expression  "  tenantable  repair  :**  they 
must  both  import  such  a  state,  as  to  repair,  that 
the  premises  might  be  used  and  dwelt  in  not 
only  with  safety,  but  with  reasonable  comfort, 
by  the  class  of  persons  by  whom,  and  for  the  sort 
of  purposes  for  which,  they  were  to  be  occupied. 
They  were  old  premises  and  dilapidated  ;  the 
agreement  was  not  that  the  tenant  should  give 
the  landlord  new  buildings  at  the  end  of  his 
tenancy,  but  that  he  should  take  the  premises 
out  of  their  former  dilapidated  condition,  and  de- 
liver them  up  fit  to  be  occupied  for  the  purposes 
they  were  used  for. 

In  going  through  the  particulars  of  dilapida- 
tion, the  learned  Baron  said  the  jury  should  not 
liold  the  party  very  strictly  to  particular  small 
items,  but  should  look  to  the  substantial  question, 
and  say,  whether  the  covenant  had  been,  accord- 
ing to  the  fair  contemplation  of  the  parties,  per- 
formed. 

Verdict  for  the  defendant,  (a) 

Kelly  and  Martin  for  the  plaintiff. 
Crowder  and  Wightman  for  the  defendant. 


(a)  See  Stanley  v.  Tmgood,  3  Bing;.  N.  C.  4. 
O  3 
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^"^JSIT"'      CROWDER  V.  SELF  and  ANOTHER. 

incasefoF  an  Case  for  an  excessive  distress.    The  only  charge 

^a^oDgh    in  the  declaration  was,  that  the  defendants   had 

Sst^^^^fo^  seized  more  goods  than  were  sufficient  to  satisfy 

a  greater  sum  the  amount  of  rent  due  by  the  plaintiff.     It  ap- 

du^the^^.  peared  that  the  warrant  of  distress  contained  a 

tiff  is  not  en-  demand  for  6/.  rent  in  arrear,  and  some  odd  shil- 

verdict,  unless  hngs  for  expences,  the  sum  really  due  being  only 

^z^l       ^'-  5  ^"^  ^^^^  'h^  landlord  had  been  led  into  a 

excessive  in     mistake  as  to  the  amount,  by  supposing  that  a  sum 

wmreai?ydw?.  ^^  2/.,  which  had  been  paid  by  the  plaintiff,  had 

been  paid  on  account  of  an  accraing  demand  for 

rent,  and  not  for  rent  already  due.    A  receipt  had 

been  given  to  the  plaintiff  shewing  this  fact ;  but 

the  receipt  was  not  produced  until  the  fifth  day 

after  the  broker's  man   had  been  in  possession. 

When  this  receipt  was  shewn  to  the  landlord,  he 

immediately  withdrew  the  distress,  stating  that  he 

had  been  mistaken  in  the  manner  above  alluded  to« 

After  the  case  for  the  plaintiff  had  concluded, 

Bj/les  for  the  defendant  contended  that  an 
action  in  this  form  could  not  be  supported,  unless 
some  real  damage  was  shewn ;  Avenelv.  Croker  (a\ 
Wilkinson  v.  Serves  (b) ;  and  in  his  address  to  the 
jury  he  insisted  that  there  was  no  evidence  to  shew 


(a)  M.  &  Mai.  172.  \b)  1  Moo.  &  Rob.  377. 
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that  the  goods  taken  were  more  than  sufficient  to 
satisfy  the  arrear  of  rent  (4/.)  actually  due. 

Lord  Abinger  C.  B.,  in  summing  up,  told  the 
jury,  that  the  only  question  for  their  consideration 
was,  whether,  notwithstanding  the  sum  of  6/.  oc- 
curring in  the  warrant,  the  goods  actually  seized 
were  more  than  sufficient  to  satisfy  a  distress  for 
4/.  There  was  no  evidence  of  any  annoyance  to 
the  plaintiff's  family  other  than  the  circumstance 
of  the  man  being  in  the  house ;  and  if  the  jury 
thought  that  the  same  quantity  of  goods  might  have 
been  fairly  seized  for  an  arrear  of  4/.,  then  he 
thought  they  ought  to  find  for  the  defendant 

Verdict  for  the  plaintifl^  damages  one  shilling. 
His  Lordship  certified  to  deprive  the  plaintiff  of 
costs. 

Miller  for  the  plaintiff. 
Byks  for  the  defendant. 
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Crowder 

o. 

Self  and 

Another. 
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SPRING  ASSIZES,  2  VICT. 
NEWCASTLE. 
Coram  Parke  B.  and  Alderson  B. 


^M^7^'  REGINA  V.  BOLAM. 

^foffrtiSiL  -^  ^^^^  ^^^^  ^^  indictment  having  been  found 

on  an  indict-  against  the  prisoner  by  the  grand  jury  of  the 

feny!  cwi^  county  of  the  town  of  Newcastle^  for  the  wilful 

*>?  entertwned  murder  of  Johti  MilUCj    the  prisoner  was   now 

pleaded.   It  brought  up  to  plead ;  and  Dundas,  on  his  behalf, 

^u^or  moved  that  the  trial  might  be  put  off  till  the  sum- 

putting  off  a  mer  assizes. 

trial,  that  the 
panel  of  ju- 
rors at  the  Sir  Q^  Lexvin,  for  the  prosecution,  submitted 

present  assizes  *^  .  « 

has  been  taken  that  the  application  could  not,  in  point  of  fonUy 
boiJrhood^^  be  entertained  until  the  prisoner  had  pleaded. 
¥;here  an  ex-  2%^  Churt  was  of  that  Opinion,  and  Alderson 
been  raised  B.  remarked,  that,  until  the  prisoner  pleads,  non 
J^nL'ukelT  ^0^'^'  that  there  will  be  any  trial  at  all :  it  is 
to  prevent  a  plain,  therefore,  that  a  motion  to  put  off  the  trial 
must  be  premature,  if  made  before  plea. 

Dtmdas  thereupon  moved  that  the  indictment 
might  be  removed  into  the  county  of  Northum- 
berlandj  under  the  statute  38  G.  3.  c.  52.  s.  3., 
which  motion  being  granted,  it  was  arranged  that, 
for  convenience,  the  application  to  postpone  the 
trial  should  be  made  and  disposed  of  now,  it  be- 
ing understood  that  the  prisoner  should  afterwards 
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be  brought  up  to  plead  in  the  county  court,  and       1839. 
that  the  motion  should  then  be  pro  forma  renewed.     ^^^^^^^ 


Dundas  accordingly  now  moved  that  the  trial 
should  be  postponed,  on  an  affidavit  sworn  by  Mr. 
Smnbume^  the  prisoner's  attorney,  stating  various 
facts  to  shew  the  prejudice  and  excitement  which 
had  prevailed  against  the  prisoner,  both  in  the 
town  o£  Newcastle  and  the  county  of  Northumber-' 
land,  ever  since  the  alleged  murder  of  Millie  in 
the  month  of  December  last  Amongst  other 
facts  it  was  sworn,  that  in  December^  when  the 
coroner's  inquest  returned  a  verdict  of  wilful 
murder  against  the  prisoner,  a  large  assembled 
crowd  received  the  verdict  with  applause  and  clap- 
ping of  hands ;  that  the  local  newspapers  published 
all  the  evidence  given  on  that  occasion  ;  and  that 
they  had  from  week  to  week  since  that  time  con- 
tained paragraphs  highly  prejudicial  to  the  pri- 
soner; ea:.  gr.  that  he  had  conveyed  away  his 
freehold  property  in  anticipation  of  the  trial ;  and 
occasionally  giving  portraits  of  him,  3,ndjac  similes 
of  his  handwriting.  In  conclusion,  Mr.  Swinburne 
swore,  that  so  much  prejudice  and  excitement  pre- 
vailed against  the  prisoner,  both  in  the  town  of 
Newcastle  and  the  county  of  Northumberland, 
amongst  the  class  of  persons  from  whom  jurors  are 
drawn,  that  he  verily  believed  the  prisoner  could 
not  have  a  fair  trial  at  the  present  assizes.  It  was 
also  sworn  that  it  was,  and  long  had  been,  the 
custom  of  this  county  to  take  the  panel  of  jurors 
from  the  vicinity  of  Newcastle  at  the  spring  assize, 
and  from  the  more  distant  parts  of  the  county  at 
the  summer  assize. 


BOLAM. 
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1839.  Sir  G.  Lewin  resisted  the  application, —  first,  on 

the  ground  that  the  prisoner  should  have  made 
this  application  long  ago  to  the  Court  of  Queen's 
Bench  (Rea:  v.  Mead)  {a)\  but  principally  on 
the  ground  that  the  facts  deposed  to,  though  they 
shewed  that  a  strong  interest  was  taken  by  the 
neighbourhood  in  the  discovery  of  the  offender, 
did  not  (as  he  contended)  shew  any  anxiety  to 
fix  the  offence  on  the  prisoner ;  and  he  insisted 
that  a  motion  of  this  nature  ought  to  be  acceded 
to  only  where  the  excitement  in  the  neighbour- 
hood is  of  such  a  nature  as  may  be  reasonably 
supposed  to  deter  jurymen  from  giving  a  conscien- 
tious  verdict ;  for  example,  in  the  case  of  death 
arising  in  the  Luddite  riots,  and  on  other  political 
occasions. 

Parke  B.  This  certainly  is  a  novel  application, 
and  one  to  which  I  was  at  first  by  no  means  dis- 
posed to  accede,  because  one  cannot  help  foresee- 
ing that  it  may  be  made  a  precedent  for  other 
applications  of  the  like  kind.  But  the  affidavit 
discloses  facts  which  satisfy  me  that  the  prisoner 
can  hardly  be  expected  to  have  a  fair  trial  at  the 
present  assize,  and  I  feel  bound,  therefore,  to  post- 
pone it.  The  publication  of  the  evidence  given 
before  the  coroner  was,  in  itself i  highly  improper, 
and  might  have  been  made  the  ground  of  indicts 
ment  against  the  publisher ;  and  the  excitement, 
arising  from  that  first  act,  has  been  kept  up  since 
by  numerous  publications,  down  to  so  late  a  period 


(a)  3  Dowl.  &  Ry.  SOl.  305. 
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88  the  middle  of  last  month,  all  directed  not  merely  1539. 
against  the  offence  itself  (as  the  prosecutor's 
counsel  suggests),  but  against  the  prisoner,  as  the 
person  who  committed  it.  But  what  most  weighs 
with  me  is,  that,  from  the  manner  in  wjiich  the 
jury  panels  are  made  up  in  this  county,  it  appears 
tha^  if  the  trial  takes  place  now,  it  will  probably 
be  before  persons  living  in  the  very  midst  of  this 
excitement,  whereas,  if  it  be  postponed  until  the 
summer,  the  jurors  may  probably  be  drawn  from 
a  distance.  On  the  whole,  therefore,  I  think  the 
trial  ought  to  be  postponed  until  the  summer  as- 
sizes. In  regard  to  the  lateness  of  the  application, 
it  would  be  unreasonable  to  expect  a  prisoner  to 
decide  upon  a  matter  of  this  sort,  until  the  grand 
jury  have  found  their  bill. 

Alderson  B.  I  concur  in  the  judgment  of 
my  brother  Parke.  I  yield  to  the  peculiar  cir- 
cumstances of  the  case,  wishing  it  to  be  under- 
stood that  r  am  by  no  means  disposed  to  encourage 
a  precedent  of  this  sort.  The  manner  in  which 
the  jury  panel  appears  to  be  made  up  in  this  county 
is  a  material  circumstance,  and  one  which  does  not 
apply  in  ordinary  cases. 

The  trial  was  accordingly  postponed,  and  the 
recognizances  respited  until  the  next  assizes. 

.    Sir  G.  Lewifif  Grainger^  and  Wortley  for  the 
prosecution. 
Dundas  and  Knowles  for  the  prisoner. 
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DURHAM. 
Coram  Parke  B. 


a 


Durham.  REGINA  V.   BUTTERWICK. 

To  constitute   Indictment  for  forging  the  acceptance  of  one 
abiU^of^.^^  "^^^^  C^^P^^^  t^  ^  certain  bill  of  exchange, 
change,  within       It  appeared  that,  at  the  time  when  the  prisoner 
#.  4.,'theb.  *  caused  a  lad  to  write  the  name  of  "  John  Chap- 
stnimentmust  man**    across   the  bill,  as   the  acceptor  thereof 

be  complete.  * 

Forgmg  an  (which  the  lad  innocently  did),  a  blank  was  left  in 
p  SlS^^^t  'he  bill  for  the  drawer's  name.  The  bill  was  now 
in  the  form  of  produced  at  the  trial,  when  there  appeared  upon 


without  the     it  the  names  of  "  Elstob  and  Butterwick*'  as  the 

drawer's  nam 
18  not  within 
the  statute. 


drawer'sname.   drawers. 
18  not  withm 


Parke  B.  held  that  the  indictment  was  not 
supported,  as  the  instrument  to  which  the  forged 
acceptance  was  affixed  was  not,  at  the  time  of 
such  supposed  forgery,  a  bill  of  exchange,  there 
being  no  drawer's  name.  His  Lordship  referred 
to  the  terms  of  the  stat.  1  TV.  4.  c.  66.  s.  4.,  which 
do  not  make  it  forgery  merely  to  counterfeit  an 
acceptance,  but  an  acceptance  of  a  bill  qf  ex- 
change. 

Verdict,  Not  Guilty. 


•to* 


Under  stat.  The  prisoner  had  been  apprehended  by  a  Bench 

«.  22./the  warrant,  and  the  prosecutor  was  under  no  recog- 
CT^orSon*  ^'zance  to  prosecute.  None  of  the  witnesses  were 
allow  the  costs  under  recognizance,  but  one  of  them  had  been 

of  the  prose- 
cutor and  witnesses,  though  they  are  not  under  recognizances. 
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subpoenaed.  —  On  Temple*^  moving  for  the  costs  of 
the  prosecution, 

Parke  B.  at  first  thought  that  he  could  only 
grant  the  costs  of  the  witness  who  had  been  sub- 
poenaed, but  said  he  would  consider  the  point; 
and  on  the  following  day  his  Lordship  said,  that 
on  comparing  the  words  of  the  7  Geo.  4.  c.  64. 
s.  22.  (relating  to  felonies),  with  those  of  the 
subsequent  section  (relating  to  misdemeanors),  it 
appeared  to  him  that  the  Court  had  authority,  in 
prosecutions  for  the  former  class  of  offences,  to 
award  the  prosecutor  his  costs,  even  though  he 
is  not  under  any  recognizance ;  and  his  Lordship 
accordingly  granted  the  costs  of  the  prosecution 
generally,  including  the  witnesses. 

S.  Temple  for  the  prosecution. 
Grainger  for  the  prisoner. 


1839. 


Regina 

V, 
BUTTERWICK. 


YORK. 
Coram  Alderson  B. 


REGINA  V.  LAW. 

Indictment  for  housebreakings  and  stealing  money 
therein,  against  the  form  of  the  statute. 

The  case  for  the  prosecution  being  closed,  the 
counsel  for  the  prisoner  submitted,  that  the  indict- 
ment ought  to  have  concluded  contra  formam  sta- 
tutorvm.  They  said,  that  the  prisoner  was  in  fact 
proceeded  against  under  two  distinct  statutes,  the 


March  14. 


Objections  to 
an  indictment, 
Tvhich  are 
within  7  {?.  4. 
c,  64.  w.  20, 
21.,  must  be 
taken  by  de- 
murrer.   It  is 
too  late  to 
take  them  on 
the  triaL 


J 
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1839.  offence  being  committed  contrary  to  the  stat  7  & 
8  Geo.  4.  c.  29.  s.  12. ;  and  the  punishment  pro- 
vided  by  a  subsequent  statute  (3  &c4f  JV.  4.  c.  44. 
s.  2.). 

Baines  and   Walker  for  the  prosecution. 

The  defect,  if  it  be  one,  is  cured  by  statute 
7  Geo.  4.  c.  64. 5.  20. ;  if  there  be  any  thing  in  the 
objection,  therefore,  it  should  have  been  raised  by 
demurrer. 

Ashmore^  amicus  curice,  said,  that  Parke  B.  had, 
at  a  former  assize  for  this  county,  ruled,  that  no 
advantage  can  be  taken  of  any  defect  cured  by 
the  20th  and  21st  sections  of  the  stat  7  Geo.  4. 
c.  64.  except  by  demurrer. 

Alderson  B.  I  am  clearly  of  that  opinion,  and 
am  glad  to  find  it  confirmed  by  the  authority  of  my 
brother  Parke.  The  object  of  the  legislature,  as  it 
is  stated  in  the  preamble,  was  to  discourage  **  tech- 
nical niceties,  which  intercept  the  punishment 
of  offenders.'*  Here,  this  objection  is  indeed 
taken  before  verdict ;  but  still  too  late,  for  it  should 
have  been  taken  by  demurrer;  and,  even  if  it  had 
been  taken  then,  I  should  have  recommended  the 
grand  jury  to  add  the  letter  "^"  to  the  word 
**  statute.*' 

^  Objection  overruled. 

The  prisoners  were  found 

Guilty. 

Baines  and  Walker  for  the  prosecution. 

Sir  Gregory  Lervin  and  Dundas  for  the  prisoner. 
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1839. 


REGINA  V.  JOHN  BRIGGS.  m^^'h. 

Xhe  prisoner  was  indicted  for  the  robbery  of  one  in  answer  to 
Orlando  Sladden.  SSSlor'' 

The  defence  set  up  was  an  alibi ;  and,  in  order  felony,  the 
to  shew  that  the  prisoner  was  near  the  place  of  Say^ow^the 
the  robbery  at  the  time  when  it  was  committed,  ^jeJ'^^Iu' 
tbe  prosecutor's   counsel   called   one   Makinson^  the  prisoner 
who  had  been  accosted  by  the  prisoner  on  the  S^^^un^^ 
road  very  shortly  before  the  prosecutor  was  robbed,  q^^estion, 

though  those 

It  appeared  on  the  depositions  that  Makinson  had  circumstances 
in  fact  been  also  robbed  by  the  party  who  so  ac-  commfsdon  of 
costed  him  j  but  the  learned  counsel  for  the  prose-  another  fo. 
cution  abstained  from  examining  him  on  that  point, 
or  as  to  the  manner  in  which  he  had  been  ac- 
costed, until  Alderson  B.  interposed  and  said, 
there  was  no  reason  whatever  why  the  whole 
circumstances,  under  which  the  witness  had  met 
the  prisoner,  should  not  be  gone  into. 

The  witness  was  thereupon  accordingly  ex- 
amined as  to  that  matter,  and  deposed  that  the 
prisoner,  at  the  time  when  he  was  met  by  the  witness 
on  the  road,  committed  a  robbery  on  him. 

The  aJibi  was,  however,  satisfactorily  established. 


lony  by  him. 


Verdict,  Not  Guilty. 

Hildyard  and  Wortley  for  the  prosecution. 
Baines  for  the  prisoner. 
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Coram  Parke  B. 


MaZ\.  CULVERSON  V.  MELTON. 

An  act  of  par-  Trespass  for  breaking  and  entering  certain  apart- 
tabiiahinga  mcnts  of  the  plaintifl^  situate  at  HuUj  being  the 
^^^MtS^th*  ^^^^  ^^^^  ^^  ^  certain  dwelling-house  there,  and 
the  mesne  Seizing  the  goods  and  chattels  of  the  plaintiff  there- 
Ce^OTcdon^  in,  and  converting  the  same  to  the  defendant's  own 

the  defendant    use* 

Siyfor^jT""  Plea,  General  issue  (by  statute). 
Sl"ft?he  ^^^  defendant's  case  was,  that  the  alleged  tres- 
dweii^^uMe,  pass  had  been  committed  by  him  in  execution  of  a 
pi^ofabode,  judgment  against  the  plaintiff,  pronounced  by  the 
fen^Ati  ^^"^^  ^  Requests  for  the  town  of  Hull,  under 
that  it  was  '  Certain  local  acts  (2  Geo.  3.  c.  38.  and  48  Geo.  3. 
feavfthepro-  ^'  109-)  5  ^^^  ^  question  arose  whether  the  mesne 
cess  at  a         process  had  been  so  served  as  to  give  that  court 

lodging  where    f     .    ,.     . 
the  wife  of  the  jurisdiction. 

SSii^r  %  the  5th  section  of  the  first  mentioned  act 
the  drfendant  (2  Geo.  3.  c.  38.),  it  was  enacted,  "  That  from 
faring  man,  ^nd  after  the  passing  of  that  act,  it  should  and 
was  absent  on  might  be  lawful  to  and  for  any  person,  &c.  who 
had  been  so  then  had  or  thereafter  should  have  any  debt  or 
mo^ths.^^me  debts  under  the  value  of  40^.  due  or  owing  or 
act  provided  belonging  uuto  him,  by  or  from  any  other  person, 
fendant,inany  &c.  inhabiting  or  residing  within  the  said  town 
mtnc4TT  of  Kingston^upon^HulU  to  apply  to  the  clerk  of 
anything  done  the  court  for  the  time  being,  or  his  deputy,  who 

in  pursuance 

of  the  act,  or  on  account  of  any  order,  &c.  of  the  court,  might  give  the  special 
matter  in  evidence,  under  the  general  issue.  Held,  that  this  enactment  protected, 
not  merely  the  officers  of  the  local  court,  but  also  the  plaintiff  in  the  suit  there,  who 
had  voluntarily  accompanied  and  aided  the  officer  in  seizing  the  goods  of  his  ddrtcn*, 
under  an  order  of  execution. 


Melton. 
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should  immediately  make  out  and  deliver  to  the  1839. 
Serjeant  of  the  said  court  for  the  time  being  a  ^T"*"^^^^ 
summons  m  writing,  under  his  hand,  &c.  express-  *  v. 
ing  the  sum  demanded,  &c.,  and  requiring  him 
to  appear,  &c. ;  and  the  serjeant  of  the  said  court 
should  forthwith  cause  such  summons  to  be  served 
on  such  debtor  or  debtors,  either  personally,  or  hy 
leaving  the  same  at  tfie  dwelling-fiouse,  lodging, 
place  of  abode^  shop,  shed,  stall,  stand,  or  other 
place  of  dealing  or  trading  of  such  debtor  or 
debtors,  being  within  the  limits  of  the  said  town, 
or  with  his,  her,  or  their  servant,  or  other  person 
belonging  to  him,  her,  or  them/*  By  section  6th 
it  was  further  enacted,  that  if  such  debtor  or 
debtors^  who  should  have  been  duly  summoned 
as  aforesaid,  should  not  appear  before  such  court 
at  the  time  and  place  mentioned  in  the  said  sum- 
mons, then  it  should  and  might  be  lawful  to  and 
for  the  Commissioners  therein  mentioned,  or  any 
three,  &c.,  after  due  proof  made  upon  oath  of 
the  service  of  the  said  summons  in  manner  afore- 
said, to  hear  the  cause  on  the  part  of  the  plaintiff, 
or  plaintiffs  only,  and  to  make  such  order,  decree, 
or  judgment,  and  to  award  reasonable  costs^of  suit, 
as  to  them  should  seem  most  agreeable  to  equity 
and  good  conscience.  And  by  the  8th  section 
it  was  further  enacted,  that  in  any  case  where  the 
said  Commissioners,  or  any  three,  &c.,  should  have 
made  any  order  or  decree  for  the  payment  of 
money,  it  should  and  might  be  lawful  to  and  for 
the  said  Commissioners,  or  any  three,  &c.  or  more 
of  them,  to  award  execution  either  against  the  body 
or  goods  of  the  party,  &c. 

By  the  subsequent  act  (48  Geo.  S.  c.  109.)  the 
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1889. '     jurisdiction  of  the  court  was  extended  to  debts 
^^^^^    not  exceeding  5/, ;  and  by  section  8.  of  that  act 
V.  it  was  enacted,  that  it  should  be  lawful  for  any 

person  having  any  debt  not  exceeding  51  due  or 
owing  to  him  by  or  from  any  other  person  or  per- 
sons  whomsoever,  inhabiting,  residing,  or  being 
within  the  said  town  of  Kingstoiuupon^HuU^  or 
keeping  and  using  any  house,  warehouse,  wharf, 
quay,  lodging,  shop,  shed,  stall,  or  stand,  or  ge- 
nerally using  and  frequenting  the  markets  there 
as  a  dealer,  or  seeking  a  livelihood,  or  sailing  or 
navigating  to  and  from  the  said  port,  to  apply  to 
the  clerk  of  the  said  court  for  the  time  being,  or 
his  deputy,  who  should  immediately  make  out  and 
deliver  to  the  seijeant  of  the  said  court  for  the 
time  being  a  summons  in  writing,  &c.,  which  should 
be  forthwith  served  on  such  debtor  in  the  manner 
prescribed  by  the  said  recited  act  (2  Geo.  S.  c.  38.); 
and  upon  due  proof  made  of  the  service  of  such 
summons,  the  Commissioners  present  in  court  were 
empowered  and  required  to  make  due  inquiry 
concerning  such  demands  or  plaints,  and  make 
such  orders,  &c.  as  to  them  should  seem  meet,  and 
most  agreeable  to  equity  and  good  conscience. 

And  by  section  22.  no  action  was  to  be  com- 
menced against  any  person  for  any  thing  done  in 
pursuance  of  the  said  recited  act,  or  on  account  of 
any  order,  determination,  judgment,  or  decree  of 
the  said  Commissioners,  until  twenty-one  days 
notice,  &c.  And  the  defendant  in  every  such  ac- 
tion might  plead  the  general  issue,  and  give  that 
act  and  the  special  matter  in  evidence. 

It  appeared  that  the  plaintiff  was  a  seafaring 
xnan,  employed  in  the  merchants'  service,  and  that 
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in  jipril,  1888,  he  left  England  on  a  voyage  to  the  1889. 
East  Indies.  For  upwards  of  a  twelvemonth  be-  ^JT^^^^^^ 
fore  he  so  left  England,  he  had  been  living  with  v. 
his  wife  in  the  apartments  mentioned  in  the  decla- 
ration, and  which  were  within  the  limits  of  the 
jurisdiction  given  by  the  acts,  and  his  wife  conti- 
nued to  reside  there  after  he  so  left  England,  until 
and  at  the  time  of  the  seizure  of  the  goods  now 
complained  of.  In  October^  1838,  a  sum  of  3/, 
19^.  &d.  was  owing  to  the  defendant  for  goods, 
which  he  had  supplied  to  the  plaintiff's  wife  at 
those  apartments,  at  various  periods  during  her 
residence  there,  the  plaintiff  himself  having  also 
been  resident  there  during  part  of  the  time.  On 
the  13th  of  October,  the  defendant  obtained  a 
summons  (in  the  form  pointed  out  by  the  5th  sec- 
tion of  the  act  2  Geo.  3.  c.  38.)  from  the  Court 
of  Requests,  directed  to  the  plaintiff,  and  calling 
upon  him  to  appear  on  the  17th  of  October. 
This  summons  was  served  by  the  serjeant  of  the 
court  on  the  plaintiff's  wife  in  the  before-mentioned 
apartments,  the  plaintiff  himself  being  absent  on 
the  voyage  to  the  East  Indies.  The  present  defen- 
dant appeared  before  the  Commissioners  on  the 
17th  ;  and,  the  plaintiff  not  appearing,  the  Commis- 
sioners, on  proof  of  the  debt,  made  an  order  for 
payment  of  it  by  him,  with  8s.  costs,  by  monthly 
instalments  of  5^. ;  and  that,  on  failure  of  payment 
of  any  one  of  such  instalments,  the  clerk  of  the 
court  should  forthwith  make  out  execution  against 
the  plaintiff  for  all  that  might  remain  due.  On  S8th 
November,  no  payment  having  been  made,  the 
defendant  applied  again  to  the  court,  and  obtained 
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1839.       an  order  for  execution,  directed  to  the  Seijeant  at 
^^T^""^^^^    Mace,  under  which  the  seijeant,  attended  by  the 
V.     '    defendant  in  person,  seized  and  sold  the  goods  in 
Melton,     jj^e  declaration. 

Under  these  circumstances,  it  was  contended 
for  the  plaintiff  that  the  summons  had  never  been 
duly  served,  and  that  therefore  (the  plaintiff' hav- 
ing never  appeared  to  it)  the  Court  had  no  juris- 
diction, so  as  to  proceed  against  the  plaintiff*  in  his 
absence ;  and  it  was  argued  that  the  legislature,  in 
enabling  the  party  to  serve  the  summons  by  leaving 
it  at  the  "dwelling-house"  of  the  debtor,  must 
at  least  have  intended  the  house  at  which  the 
debtor  is,  for  the  time  being,  dwelling.  Here  it 
is  proved  that  the  plaintiff*  had  been  six  months 
absent  from  it,  under  circumstances  which  pre- 
clude the  possibility  of  his  having  any  notice  of 
this  demand,  or  any  means  of  defending  himself 
against  it ;  and  it  was  further  contended,  that  the 
22d  section  of  the  act  (48  Geo.  3.)  did  not  en- 
able the  present  defendant  to  give  his  defence  in 
evidence  under  the  general  issue,  that  enactment 
being  intended  to  protect  the  Commissioners  and 
the  officers  of  the  Court  acting  in  obedience  to  its 
process,  but  not  parties  who  voluntarily  interpose. 

Parke  B.  It  appears  to  me  that  there  has 
been  a  sufficient  service  of  the  summons ;  personal 
service  is  clearly  not  required ;  service  at  the 
dwelling-house  is  all  that  is  required.  The  act 
expressly  gives  the  Court  jurisdiction  over  a  class 
of  persons  not  likely  to  be  permanently  resident 
within  the  town  ;  and  if  the  process  be  left  at  the 
house  where,  in  their  absence,  the  family  continue 
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to  reside,  the  terms  of  the  act  seem  to  me  suffi-  1839. 
ciently  complied  with.  I  think  also  there  is  no- 
thing in  the  other  objection ;  it  seems  to  me  that 
this  action,  brought  against  the  defendant  for  the 
jiart  he  took  in  carrying  the  process  of  the  Court 
into  execution,  is  an  action  brought  against  him 
*^  on  account  of  an  order,  determination,  judgment, 
or  decree  of  the  Commissioners,"  and  if  so,  he  is 
entitled  to  give  the  special  matter  of  his  defence 
in  evidence  under  the  general  issue. 

Nonsuit 

Cresswell  and  Tondinson  for  the  plaintiff. 
Baines  and  Hildyard  for  the  defendant. 


WHITELOCK  V.  HUTCHINSON.  Jow. 

Mardi  19. 

Action  on  the  case  for  depasturing  a  certain  a  right  of 
common,  upon  which  the  plaintiff  had  a  right  of  ^^^^^Lnu 
common,  by  means  of  which  the  plaintiff  was  ob-  '^  coueiundr 

,  .       ,  .  /»  1  •        .  1  upon  enclosed 

structed  in  the  enjoyment  of  his  said  right  land,  extends 

Plea :  That  defendant  was  seised  of  a  tenement,  ^  the  wSLr^ 
and  in  right  thereof  was  entitled  to  right  of  com-  «^  ^figie 
mon  over  the  locus  in  quo  for  all  his  commonable  with' the  pro- 
cattle  levant  and  couchant  on  that  tenement,  as  d^?,g^t^e  , 
appurtenant  thereto.  summer,  is 

Replication  :     That  the  defendant  at  the  said  ^S^ln^ng. 
times  when,   &c.  depastured  the   common   with 
cattle,  which  were  not  levant  and  couchant  upon 
the  tenement. 

p  3 


206  CASES  AT  NISI  PRIUS, 

18S9.  It  was  proved  that  the  cattle  belonged  to  the 

V^v^    defendant,  and  the  principal  question  was,  whether 

9,         he  put  more  of  them  upon  the  common  than  were 

HoTcwiNsoN.  properly  levant  and  couchant  upon  the  tenement ; 

upon  this  point  there  was   conflicting  evidence* 

The  defendant  further  gave  evidence  that  the 

plaintiff  had  himself  overstocked  the    common. 

A  question  as  to  the  import  of  the  term  "  levancy 

and  couchancy  "  having  been  raised  and  discussed 

in  the  course  of  the  trial, 

Parke  B.,  in  summing  up  the  case  to  the  jury, 
said.  Amongst  the  older  authorities  there  appears, 
certainly,  some  difference  of  opinion  as  to  the 
meaning  of  the  expression  <^  levant  and  cou- 
chant." There  is  one  set  of  cases  in  which  it  is 
laid  down,  that  the  term  "  cattle  levant  and  cou- 
chant upon  enclosed  land  "  means  such  cattle  as 
are  actually  used  for  the  purpose  of  manuring  and 
cultivating  the  enclosed  land,  (a)  The  rule  now  is, 
that  such  cattle  only  are  to  be  holden  levant  and 
couchant  upon  the  enclosed  land,  as  that  land  will 
keep  during  the  winter.  (6)  It  has  been  argued^ 
that  the  rule  includes  such  as  the  land  will  keep 
during  the  whole,  or  any  part,  of  the  year ;  but 
that  is  not  so.  The  real  question  is,  has  this 
defendant  turned  more  cattle  upon  the  common 
than  the  winter  eatage  of  his  ancient  tenement^ 
together  with  the  hay  and  other  produce  obtained 


(a)  Id  estj  where  a  right  of  common  appendant  is  claimed, 
that  right  being  confined  to  arable  land.  See  die  judgment  of 
Mr,  J.  Bayleyy  in  Cheestnan  t.  Hardman.  (1  B.  &  Aid.  710^  711.) 

(i)  1  Saund.  28  b.  n. 
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from  it  during  the  summer^  is  capable  of  main-  1839. 

taining?    If  you  think  he  has,  your  verdict  must  ^j!jp^^*^ 

be  for  the  plaintiff;  and  whether  the  plaintiff  has  v. 

himself  also  overstocked  the  common,  is  wholly  "''^«^^*^'' 
immaterial  on  this  record. 

Verdict  for  the  plaintiff. 

Cres9weU  and  Watson  for  the  plaintiff. 
Wightman  for  the  defendant. 


Coram  Aldsrson  B. 


REGINA  V.  FRANCIS  FRANCE.  j^of^j, 

Indictment  for  forgery. 

The  indictment  charged  that  the  prisoner  forged  T^®  deposi- 

tioDs  taken 

the  acceptance  of  one  John  Winter  to  a  bill  of  before  the 
exchange,  and  uttered  the  same,   knowing  it  to  ^^^^'^n. 
be  forged,    with  intent  to    defraud  one  George  soner  cannot 

Y  I,  ,  be  read  against 

l^OyCOCk*  him,  where  the 

witness  has 
died  since  the 

Winter^  in  his  examination  before  the  magis«  examination, 
trates,  had  stated,  that  the  acceptance  was  not  his  ^sitionsL  ^ 
handwriting,  and  that  he   had  never  given   the  cross-examin- 

^  "  ation  have 

prisoner  authority  to  accept  for  him.      In  his  been  correctly 

cross-examination  by  the  prisoner's  attorney,  he  ^^^^^ 

admitted  he  had  had  some  transactions  in  accom-  court  Depo- 
sitions taken 
in  cross-exam- 
ination, at  a  subsequent  time  to  those  in  chief,  and  not  signed  by  the  committing  magis- 
tratet,  are  so  irregular  as  to  prevent  the  whole  depositions  from  being  read  against  a 

Srisoner ;  and  this,  although  both  are  proved  by  one  of  the  committiDg  magistrates  to 
ave  been  accurately  taken. 
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1839.  modation  bills  with  the  prisoner,  but  persisted  in 
denying  that  he  had  ever  authorised  the  prisoner 
to  put  his  name  either  to  this  bill  or  any  other. 

Between  the  period  of  his  examination  before 
the  magistrates  and  the  present  trial  Winter  died. 

The  magistrates*  clerk  proved  Winter^s  exami- 
nation to  have  been  duly  taken  in  the  prisoner's 
presence;  and  that  the  prisoner's  attorney  had 
attended  and  cross-examined  him. 

On  the  examination  of  Winter  being  tendered 
in  evidence  by  the  prosecutor,  it  was  discovered, 
that  though  the  examination  itself  was  duly  signed 
by  the  two  magistrates,  the  cross-examination, 
which  had  been  taken  on  a  subsequent  day,  was 
not  signed  by  the  magistrates  at  the  foot  of  it :  but 
the  examination  of  two  other  witnesses  on  the 
prisoner's  behalf  (which  had  been  taken  at  the 
same  time  with  the  cross-examination  of  Winter^ 
were  pinned  up  along  with  it,  and  the  last  sheet 
of  the  whole  was  signed  by  the  two  magistrates. 

Alderson  B.  expressing  doubt  whether,  un- 
der these  circumstances,  the  examination  could 
be  read  against  the  prisoner. 

It  was  contended  on  the  part  of  the  prosecution, 
that  the  provision  as  to  the  magistrates'  signature 
was  merely  directory,  like  that  which  required 
the  magistrates  to  return  the  examinations  "  before 
or  at  the  opening  of  the  Court."  The  provision  as 
to  their  signing  the  examinations  formed  part  of 
the  same  clause  which  required  them  so  to  return 
the  examinations  (7  Geo.  4.  c.  64.  s.  2.),  and  that 
latter  provision  had  been  ruled  to  be  merely  direc* 
tory. 
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Alderson  B.  (after  consulting  Parke  6.)  said,  1839. 
that  if  the  magistrates*  clerk  could  state  that  the 
sheets  were  all  pinned  together  at  the  time  the 
magistrates  signed  the  last  sheet,  he  thought  he 
could  not  reject  the  examination  of  Winter^  but 
must  receive  the  whole  in  evidence. 

The  magistrates' clerk  could  not  recollect  how  this 
was;  and  one  of  the  committing  magistrates,  hap- 
pening to  be  present  in  court,  was  examined,  and 
stated  that  the  depositions  of  the  witnesses  were 
all  accurately  taken ;  and  that,  when  he  signed 
them,  all  the  sheets  were  lying  on  the  table,  but 
he  could  not  state  that  they  were  pinned  together. 

Alderson  B.  upon  this  rejected  both  the  exa- 
mination and  the  cross-examination. 

The  whole  of  the  examinations  and  cross-exa- 
minations before  the  magistrates  were,  however, 
at  a  subsequent  period  of  the  trial,  read  at  the  in- 
stance of  the  prisoner. 

Verdict,  Guilty. 

Baines  and  Walker  for  the  prosecution. 
The  prisoner  was  undefended. 
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M^^c^ii.  SCHOLEFIELD  v.  ROBB. 

Crib-biting,      jissuMPsiT  on  the  Warranty  of  a  horse,  "  that  it 

which  has  not  .         ,  ^        ^  -      ••        •      i  i        i_        • 

yet  produced  ^dS  sound  and  free  jTom  vice.  1st  breach,  that  it 
teratio^  of"^"  was  not  sound.  2d,  that  it  was  not  free  from  vice. 
structure,  is  Pleas.  1.  Non  assumpstt.  2.  (to  1st  breach), 
soun^ess^"  that  the  horse  was  sound.  3.  (to  2d  breach),  that 
but  IS  a '•vice,"  it  was  free  frooi  vicc. 

under  a  war- 
ranty that  a         The  horse  was  bought  to  be  delivered  at  a  future 

"swmd"  and  ^^7*  ^^^  ^^^  ^^^^  of  the  plaintiff  was,  that  the  horse 
free  from        ^ag  a  cribMter  and  wind-sucker.     Veterinary  sur- 

"vice.  "^  . 

geons  were  examined,  who  said  that  the  habit  of 
crib-biting  was  injurious  to  horses;  that  the  air 
sucked  into  the  stomach  of  the  animal  distended 
it,  and  impaired  its  powers  of  digestion,  occasion- 
ally to  such  an  extent  as  greatly  to  diminish  the 
value  of  the  horse,  and  render  it  incapable  of 
work.  Some  of  the  witnesses  gave  it  as  their 
opinion  that  crib-biting  was  an  unsoundness ;  it 
was  not,  however,  shewn,  that  in  the  present  in- 
stance the  habit  of  crib-biting  had  brought  on  any 
disease,  or  (as  yet)  interfered  with  the  power  or 
usefulness  of  the  horse.  The  defendant  denied 
that  the  horse  was  shewn  to  be  a  crib-biter  at  all  at 
the  time  of  the  sale,  though  there  was  evidence  of 
his  being  one  at  the  time  of  the  delivery. 

Parke  B.  told  the  jury,  that  if  they  thought 
the  horse,  at  the  time  of  its  being  sold,  and  of  the 
warranty  being  given,  was  not  a  crib-biter,  their 
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verdict  on  both  the  last  issues  must  be  for  the  de-       issg. 

-Pendant  J  but,  even  if  the  evidence  of  the  plaintiff 

satisfied  them  that  the  horse  was  a  crib-biter  at  the 

^irxxt  of  the  warranty,  such  evidence  would  not, 

his  opinion,  support  the  allegation  that  it  was 

n  unsound,  so  as  to  entitle  the  plaintiff  to  a 

^irdict  on  the  second  plea.      To  constitue  un- 

vindness  there  must  either  be  some  alteration 

the  structure  of  the  animal,  whereby  it  is  ren- 

5red  less  able  to  perform  its  work,  or  else  there 

t:i8t  be  some  disease,  (a)    Here  neither  of  those 

cts  had  been  shewn.      li\   however,   the  jury 

'tliiought  that  at  the  time  of  the  warranty  the  horse 

liad  contracted  the  habit  of  crib-biting,  he  thought 

tbat  was  a  <*  vice,''  and  that  the  plaintiff  would  be 

«i:ititled  to  a  verdict  on  the  third  plea.     The  habit 

complained    of   might    not,    indeed,    like  some 

otfcers  (for  instance,  that  of  kicking),  shew  vice  in 

tfae  temper  of  the  animal ;  but  it  was  proved  to  be 

^     habit   decidedly  injurious   to  its    health,    and 

'ending  to  impair  its  usefulness,  and  came,  there- 

^^^  in  his  Lordship's  opinion,  within  the  meaning 

^^  the  term  "  vice,"  as  used  on  such  occasions  as 

**^^  present 

Verdict  for  the  plaintiff  on  the  general  issue ; 
^t  for  the  defendant  on  the  two  other  issues.  (Ji) 

^^Tcsswell  and  Knowks  for  the  plaintiff. 
-^^^lexander  and  Hoggins  for  the  defendant. 


^«^)  Coates  V.  Stephens,  supr^,  p.  157- 

C*)  Brvennenburgh  r.  Haycock^  Holt,  N-  P.  C.  6S0. 
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LANCASTER. 
Coram  Parke  B. 


March2^.  REGINA  V.  WALKER. 

On  a  trial  for  INDICTMENT  for  an  assault  with  an  intent  to  com- 

rape,  or  at*  •. 

tenapt  to  com-   ™1^  ^  rape. 

mitarape,the  Jt  ^^g  proved  that  the  prosecutrix,  immediately 
sauited  may  after  the  alleged  assault,  made  a  complaint  to  a 
by  prooTthat  f^^iale  relation,  then  in  the  house,  of  the  treat- 
she  recently     ment  shc  had  received  from  the  prisoner.     The 

after  uie  al* 

leged  outrage  relation  was  called,  and  was  proceeding  to  state 
"1aint\ut"the  *^®  particulars  of  the  complaint  so  made  by  the 
particulars  of   prosccutrix,  when  the  prisoner's  counsel  interposed. 

what  she  said 

asked  in  chief      Farke  B.     The  seusc  of  the  thing  certainly 
firmiM  wS-      ^^»  ^^^^  ^^  J"^y  should,  iu  the  first  instance,  know 
ness,  but  may  the  nature  of  the  complaint  made  by  the  prose* 
inatio^f^"""  cutrix,  and  all  that  she  then  said.     But,  for  rea- 
sons which  I  never  could  understand,  the  usage 
has  obtained  that  the  prosecutrix's  counsel  should 
only  inquire,  generally,  whether  a  complaint  was 
made  by  the  prosecutrix  of  the  prisoner's  conduct 
towards  her,  leaving  the  counsel  of  the  latter  to 
bring  before  the  jury  the  particulars  of  that  com- 
plaint by  cross-examination. 

The  witness  was  accordingly  only  permitted  to 
prove  generally  that  the  prosecutrix  complained  to 


^^ 
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'^    of  the  ill  treatment  she  had  experienced  from       i839. 
prisoner. 

Verdict,  Not  Guilty. 

X>undas  and  Segur  for  the  prosecution. 
JBrandt  and  Baines  for  the  prisoner. 


Coram  Parke  B. 


REGINA  V.  MARY  ANN  RYAN.  ^'l^T' 

The  indictment  charged  the  prisoner  \vith  causing  An  indictment 
poison  to  be  taken  by  one  George  Power,  with  in-  ^ig^^ote 
tent  to  murder  the  said  George  Power.    The  evi-  taken  by  a.  B., 

,  I  ,  ,,  ,  •••...  with  intent  to 

dence  shewed  that  the  prisoner  s  intention  was  to  murder  a.  b., 
murder  one  Catherine  Power,  the  mother  of  George  ^ned1^%vi- 
Power,  but  that  the  latter  had  accidentally  swal-  dence  show- 

,  J  , ,  .    •  "^  ing  that  the 

lowea  the  poison.  poison,  ai- 

The  prisoner  was  found  guilty.  fT^B^wL 

intended  for 

Parke  B.  afterwards  said  he  had  spoken  to  Zn^""'^" 
Alderson  B.  on  the  subject,  and  that  they  both 
much  doubted  whether  the  verdict  could  be  sup- 
ported, the  averment  of  the  intention  not  being 
proved  as  laid.  He  was  aware  that  there  was  a  case 
where,  under  the  old  law  (9  Geo.  4.  c.  31.  s.  11.),  a 
conviction  had  taken  place,  though  there  was  a 
similar  defect  in  the  evidence  (a),  but  he  doubted 


(a)  See  R.  v.  Lewis,  6  Carr.  and  P.  161. 


^H 
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the  propriety  of  that  decision ;  and,  to  provk 
any  such  case,  the  language  of  the  new  8t 
under  which  the  prisoner  was  tried  (1  Vict, 
s.  2.)  had  been  altered;  for  under  that  se 
it  was  sufficient  to  allege  that  the  prisoner  di< 
act,  **with  intent  to  commit  murder,^'  gene 
The  prosecutor  had  here  unnecessarily  desc 
the  intention  more  particularly  than  he  need 
done,  but,  having  so  described  it,  it  appeared  f 
learned  Baron  that  the  prosecutor  was  bou 
prove  the  intention  as  laid.  His  Lordship  1 
fore  desired  a  fresh  indictment  to  be  prep 
alleging  the  intent  to  have  been  <'to  co 
murder  '*  generally,  under  which  the  prisone 
tried  and  convicted,  and  sentenced  to  be 
ported  for  life. 


Coram  Parke  B. 


LiTEEPOOL, 

April  6.^ 

An  indictment 
begiinning 
•*  The  jurors 
of  our  Lady 
the  Queen"  is 
not  bad  in 
arrest  of  judg- 
ment.   The 
words  "of our 
Lady  the 
Queen"  may 
be  rejected  as 
surplusage,  the 
jurors  in- 
tended being 
those  men- 
tioned in  the 
caption. 


REGINA  V.  TURNER. 

The  prisoner  had  been  convicted  of  a  riol 
intent  to  obstruct  the  carrying  into  executic 
provisions  of  the  act  for  the  amendment  c 
law  relating  to  the  poor. 

The  indictment  commenced,  "  The  jur< 
our  Lady  the  Queen,  upon  their  oath  present, 

Dundas  now  moved  in  arrest  of  judgment 
contended  that  the  presentment  should  have 
by  the  jurors  ^^for  '*  the  Queen.  There  ai 
any  persons  recognized  by  the  law  as  the  ^ 
«<  of^*  the  Queen,  but  the  meaning  of  thos 
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troductory  words  is,  that  the  jurors  are  at  the  time       1839. 
inquiring  for  the  Queen,  and  so  make  the  present- 
ment     He  cited  4  Hawk.  P.  C.  book  2.  c.  25. 
8.  126.  to  shew  that  indictments  had  been  quashed 
for  this  defect :  "  also  many  indictments  in  such 
*/  (i.  e.  inferior)  courts  have  been  quashed  for  want 
"of  the  words  jurat*  et  oner  at*  in  tlie  caption; 
•*  also  for  want  of  the  words  ad  tunc  et  ibidem 
**  before  the  words  Jurat*   et  onerat*   and  also 
*«  for  want  of  the  words  ad  inquirend.  pro  dicto 
**  Domino  Rege.**  Again,  in  2  Hale,  P.  C.  p.  165. 
167.  the  form  given  is  the  same,  **jurat'  et  onerat' 
ad  inquirendum  pro  Domino  Rege."   If  the  words 
pro  Domini  Regina  could  be  considered  as  only 
part  of  the  caption,  perhaps  it  might  be  amended ; 
but  they  form  the  commencement  of  the  indict- 
ment itself,  as  appears  from  Lord  Hale  (2d  vol. 
165.).    It  is  indispensable  to  shew  that  the  jurors 
9X6  acting  for  the  King;  that  is  as  necessary  for 
<:he   purpose  of  founding  the  jurisdiction  of  the 
^ourt,  as  the  allegation  that  they  are  acting  for 
^he  body  of  the  county:  and  this  latter  averment 
^8  clearly  necessary.  (Starkie*s  Crim.  PL  234.) 

fFightman^  contra.  It  may  be  contended  that 
the  words  "  of"  and  "  for"  are,  in  this  passage, 
synonymous.  But  the  better  answer  to  the  objec- 
tion which  has  been,  taken  is,  that  the  words  "  of 
our  Lady  the  Queen  "  may  be  rejected  altogether, 
and  yet  the  indictment  remain  good.  It  is  said, 
and  may  be  admitted,  that  the  indictment  must  be 
found  by  jurors  acting  for  the  bodt/  of  t fie  county, 
yet  even  that  averment  not  only  is  not  indispens- 
able, but  in  practice  is  never  found  inserted  in 
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1839.  the  indictment.  Properly  speaking,  the  caption 
indeed  contains  all  these  requisites ;  but  there  is 
but  one  caption  to  all  the  indictments  found  at  the 
assize,  the  form  of  which  caption  is  given  in  Hak 
(P.  C.  2d  vol.  165.),  and  the  several  indictments 
impliedly  refer  to  the  matters  in  that  general  cap- 
tion. On  the  same  principle  that  an  indictment  is 
good,  though  it  be  not  expressly  stated  on  the  face 
of  it  that  it  is  the  presentment  of  jurors  sworn  to 
inquire  for  the  body  of  the  county,  so  may  it  be 
good,  though  it  be  not  expressly  stated  that  the 
jurors,  are  acting  for  the  Queen.  He  referred  to 
1  Chitty,  Crim.  Law^  p.  327*  as  containing  the 
authorities  on  the  subject. 

DundaSj  in  reply,  relied  on  the  uniform  lan- 
guage of  the  precedents,  from  which  the  present 
indictment  departed,  and  contended  that  the  per- 
sons by  whom  the  indictment  purported  to  be 
presented  (jurors  of  the  Queen),  were  persons 
unknown  in  law. 

Parke  B.  There  is  no  doubt  that  the  indict- 
ment in  this  case  depaits,  in  the  particular  pointed 
out,  from  the  common  form ;  it  seems  to  me,  how- 
ever, that  the  words  complained  of,  "  of  our  Lady 
the  Queen,'*  are  not  material,  and  might  have  been 
altogether  omitted ;  and,  if  so,  the  insertion  of 
them  cannot  vitiate  the  indictment.  The  expres- 
sion usually  found  in  indictments,  that  "  the  jurors 
for  our  Lord  the  King  present,  &c.,"  does  not  mean 
that  a  particular  class  or  description  of  jurors  so 
present,  but  only  that  the  jurors  present  for  the 
King  —  it  is  sufficient  that  it  here  appears  that  the 


Coram  Aldsrson  fi. 
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matters  are  presented  by  the  jurors  {id  estj  the  18S9. 
jurors  spoken  of  in  the  caption),  and  that  the 
matters  presented  are  the  proper  subject  of  indict- 
ment by  those  jurors  ;  and  it  seems,  indeed,  that  in 
former  times  the  caption  concluded,  "  It  is  pre- 
sented that  A.  B.  &c.  did  so  and  so,''  without 
any  further  mention  *  of  the  j  urors.  If  it  be  thought 
that  there  is  any  weight  in  the  objection,  the  pri- 
soner may  bring  a  writ  of  error,  but  I  cannot 
properly  arrest  the  judgment,  unless  I  think  the 
indictment  clearly  bad;  on  the  contrary,  I  am 
inclined  to  think  the  indictment  sufficient,  and 
the  motion  must  therefore  be  refused. 

The  prisoner  was  sentenced  to  imprisonment 

Wtghtman  for  the  prosecution. 
Dundas  for  the  prisoner. 


RIDGWAY  V.  EWBANK.  Aprils. 

JlssuMPsiT  on  a  charterparty  for  not  loading  a  ??  ^M** 
sufficient  cargo  on  board  the  ship  "  CoromandeU*    ^tion  on? 

Ist  Plea,     That  the  defendant  did  load  a  com-  uS'Jg^ 
plete  cargo  pursuant  to  the  charterparty,  and  issue  fendant  did 

thereon.  cient  cargo,** 

2d  Plea,     That  the  ^  defendant  loaded  part  of  *|2J^£^. 
the  cargo,  to  wit  540  tons,  &c.,  and  was  ready  to  fused,  after 
have  loaded  the  residue  on  board,  whereof  the  ^wl^J!^ 
plaintiff's  agents  had  notice,  but  that  they  refused  offcr^  the 
to  receive  the  same.  titled  to  begin. 

Replication,  De  ngurid^  8^. 
VOL.  II.  Q 


EWBANK. 
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1839.  W.  H.  Watsorij  for  the  defendant,  claimed  the 

^^^^^  right  to  begin.  The  affirmative  of  both  issues  is 
«.  on  the  defendant ;  he  undertakes  to  shew  that  he 
did  perform  his  part  of  the  contract,  but  that  the 
plaintiff's  agents  made  default  Again,  to  apply 
another  test,  supposing  no  evidence  to  be  given  on 
either  side,  the  plaintiff  would  be  entitled  to  a 
verdict ;  that  shews  that  the  onus  probandi  lies 
on  the  defendant ;  and  he  said  that  the  Lord 
Chief  Justice  had  recently  so  ruled  at  Guildhall, 
in  an  action  for  improper  stowage  of  a  cargo, 
where  the  defendant  had  pleaded  that  the  cargo 
was  properly  stowed. 

Alderson  B.  It  matters  not,  in  the  least,  on 
which  party  the  affirmative  may  in  terms  lie :  the 
question  is,  on  whom  it  lies  in  substance  ?  and  the 
test  you  refer  to  is  the  true  one,  but  it  makes 
against  you :  who  would  succeed  if  no  evidence 
were  given  on  either  side  ?  Why,  the  defendant. 
It  is  necessarily  part  of  the  plaintiff's  case  that  the 
defendant  would  not  supply  a  sufficient  cargo :  he 
has  introduced  an  averment  in  his  declaration  to 
that  effect,  without  which,  indeed,  it  would  have 
been  bad  ;  and  it  lies  upon  him  to  produce  evidence 
to  support  that  averment  He  is  therefore  the 
party  to  begin. 

The  plaintiff  accordingly  began. 

Verdict  for  the  plaintiff,  (a) 


(a)  See  Hoggeit  ▼.  Oxley^  post. 


SPRING  ASSIZES,  2  VICT.  219 

CressnoeU,  Alejcander^  and  J.  L.  Adolphtis   for       1839. 
the  plaintiff. 

Watson  and  JVarren  for  the  defendant. 


KiDGWAY 

9. 
EWBANK. 


A  motion  was  afterwards  made  for  a  new  trial, 
on  a  point  of  law  which  arose  in  the  course  of  the 
trial,  which  motion  is  still  pending. 


WESTERN  CIRCUIT. 

BODMIN. 
Coram  Maule  B. 


REGINA  V.  JOHN  GERRISH  and   ELIZA-     Bodmik. 

BETH   BROWN.  March  ^. 

The  prisoners  were  indicted  for  passing  a  coun-  Where  one  of 
terfeit  half  crown,  they  at  the  same  time  having  <^mpMy^ut-*^ 
in  their  possession  other  counterfeit  coin,  know-  tew  counter- 

*  feit  com,  and 

ing  the  same  to  be  counterfeit,  under  S  W.  4.  other  counter- 

Q.  ~  feit  coin  is 

CO*.  S.  /.  found  on  the 

It  was  proved  that  the  female  prisoner,  in  the  ^^^  person, 
presence  of  and  in  concert  with  the  other  prisoner,  ly^iUyof'the 
passed  a  bad  half  crown,  and  that  shortly  after-  ^^J^^^^jer 
vrards  they  w6re  taken  into  custody  together,  and  2JF.4.  c.34.. 
searched,  when  on  the  female  prisoner  was  found  ji  conca^"^ 
only  good  money,  which  had  been  just  taken  in  |^^  ^^  ^ .  ^ 

H  ^  posaession. 
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1889.       change  for  the  bad  half  crown,  and  on  the  person 

^^^^v^^    of  Gerrish  was  found  a  bag  containing  nine  other 

V.         bad  half  crowns,  apparently  made  from  the  same 

""^aad  Euz""  mould  as  that  passed  by  the  prisoners. 
BBTH  Brown. 

Maule  B.,  after  looking  at  the  clause  in  the 
statute,  interposed  and  said,  that  it  would  seem 
that  the  interpretation  clause,  sect  21.,  limited  the 
custody  or  possession  to  mere  personal  possession, 
which  could  not  be  predicated  of  two  persons. 

Moody  said,  that  the  point  had  recently  been 
argued  in  a  case  on  the  same  statute  from  the  Nor- 
thern Circuit,  at  a  meeting  of  the  Judges,  at  which 
Mr.  Baron  Gwmey  was  present,  but  the  decision 
was  not  yet  promulgated.  jR.  v.  Rogers^  Hilary 
Term,  1839. 

Maule  B.,  after  consulting  Mr.  Baron  Guunet, 
said  that  in  that  case  the  two  prisoners  were  in- 
dicted for  a  substantive  offence,  in  having  bad 
coin  in  their  possession,  on  the  8th  section  of 
the  act,  and  that  the  Judges  had  decided  that  coin 
found  on  one  was  in  the  joint  possession  of  the 
two,  if  they  had  the  common  intent  of  uttering, 
and  were  both  cognisant  of  the  possession  \  and 
that  case  governed  the  present. 

The  facts  were  left  to  the  jury  to  say  how  far  the  : 
possession  was  brought  home  to  the  knowledge  of^ 
both. 

The  jury  convicted  both  prisoners  of  uttering^ 
only. 

Moody  and  Damon  for  the  prosecution. 
The  prisoners  were  undefended. 
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TRINITY    TERM, 

S  Vict. 


EXCHEQUER. 
SITTINGS  IN  TERM. 


JACOB  t;.  KIRK. 

"*•  ^  Js  was  an  action  of  assumpsit  for  goods  bar-  a  memoran- 
K^ned  and  sold.    There  was  also  a  count  on  an  g^^in  thV 

^^Cc)Unt  stated.  vendor's  book 

signed  by  the 

i  St  Plea,  Non  assumpsit ;  2d,  No  note  in  writing  vendee  in  mi- 
^  Satisfy  the  Statute  of  Frauds,  and  issue  thereon,  dor'i  nra7° 

in  •."fc^  .        . .  "^^  appearing 

^^Y^^  book^  is  not  a  sufficient  note  In  writing  to  satisfy  the  Statute  of  Frauds ;  no 
^*5  ^'^c  defect  be  cured  by  a  letter  from  the  vendee,  in  which  the  vendor's  name  doe 
^*ft*^«r,  unleM  the  letter  clearly  refers  to  the  memorandum. 

Q  3 
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1839.  It  was  proved  that  the  plaintiff  travelled  over  the 

country  selling  cigars,  and  that  on  the  3d  July^  1838, 
the  defendant  ordered  of  him  about  14  lbs.  of  cigars 
of  different  qualities.  It  was  also  proved  that,  at 
the  timi3  of  the  order  being  given,  the  plaintiff  had 
not  the  cigars  in  his  possession,  but  that  it  was  his 
habit,  after  having  obtained  the  orders,  to  send 
them  from  a  wholesale  dealer  in  London. 

In  order  to  satisfy  the  Statute  of  Frauds,  the 
plaintiff  produced  a  memorandum  book,  containing, 
amongst  other  notes  and  orders,  the  following 
pencil  entry :  "  Mr.  Kirk^  6  doz.  King^s,  6  doz. 
Queen's,  at  ^5s.  per  lb. ;  2  doz.  others  at  20^.  per 
lb. ;  to  Russell  Slreetf  Manchester.  Signed  R.  K.  ;'* 
which  signature  was  proved  to  be  in  the  defendant's 
handwriting. 

The  plaintiff's  name  no  where  appeared  in  the 
book ;  nor  was  there  any  other  evidence  to  con- 
nect the  plaintiff  with  the  order  so  entered,  save 
a  letter  from  the  defendant  in  the  month  of  August 
following,  addressed  to  the  plaintiff,  stating  that  he 
had  received  a  letter  from  the  plaintiff,  "  that  he  was 
surprised  at  the  plaintiff's  expecting  him  to  accept 
the  cigars,  which,  instead  of  having  been  sent  in 
nine  or  ten  days,  had  not  arrived  in  Manchester  till 
the  10th  of  August  ;'*  that  he  therefore  should  not 
think  of  accepting  them,  and  referred  him  to  his 
solicitor.  But  the  letter  did  not  refer  to  the  entry 
in  the  above  book.     This  being  the  plaintiff's  case, 

Erie,  for  the  defendant,  submitted  that  the  plain- 
tiff must  be  nonsuited.  The  count  for  goods  bar- 
gained and  sold  was  not  supported  by  the  evidence. 
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but  the  declaration  should  have  been  on  a  special  1839. 
count  for  not  accepting,  and  to  that  count  the  Statute 
of  Frauds  would  afford  a  sufficient  defence.  It  is 
clear  on  the  authorities,  that  the  memorandum  to  sa- 
tisfy the  statute  must  contain  the  names  of  the  par- 
ties (the  vendor  and  vendee),  and  the  other  terms  of 
the  contract.  Here  is  no  vendor^s  name — for  there 
is  nothing  to  connect  the  pencil  entry  in  the  memo- 
randum book  with  the  defendant's  letter  of  August : 
he  cited  Champion  v.  Plummer^  1  N.  R.  252.,  to 
shew  that  the  connection  between  the  two  documents 
must  be  collected  from  within  the  four  comers  of 
the  instruments  themselves ;  citing  also  Richdrds 
V*  Porter^  6  B.  &  C.  438. ;  Cooper  v.  Smithy  15 
Ilast,  103. }  Levi/  v.  Acebal,  10  Bing.  376. 

Piatt  and  Martin^  contra.  The  first  count  is 
sustainable ;  but  if  not,  the  declaration  might  be 
amended  by  turning  it  into  a  special  count  for  not 
accepting.  With  respect  to  the  Statute  of  Frauds, 
the  memorandum  and  letter  were  sufficiently  con- 
nected, no  other  contract  having  been  suggested 
as  existing  between  the  plaintiff  and  defendant,  to 
Which  the  letter  could  possibly  have  reference* 

Parke  B.  My  opinion  is,  that  the  first  count  is 
^ot  made  out,  as  there  was  not  here  a  bargain  for 
^ny  specific  ascertained  chattels ;  but  with  respect 
^o  the  application  for  an  amendment,  I  must  say, 
^  am  disposed  to  open  the  door  for  amendments 
^to  wide  as  possible.  By  allowing  the  amendment 
^ere,  and  so  giving  the  plaintiff  an  opportunity  of 
bringing  forward  his  real  cause  of  action,  I  con- 
sider I  shall  be  meeting  the  justice  of  the  case ; 
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1839.  but  of  course  the  defendant  must  have  time  for 
pleading  de  novo,  and  the  plaintiff  must  pay  the 
costs  of  the  day,  and  of  the  amendment.  I  should 
greatly  doubt,  however,  whether  it  will  be  worth 
while  for  the  plaintiff  to  avail  himself  of  these 
terms ;  for  I  am  of  opinion  that  he  cannot  get 
over  the  objection  under  the  Statute  of  Frauds.  My 
opinipn  is,  that  the  letter  ought  clearly  to  refer  to 
the  pencil  memorandum  }  and  that  the  whole  mis- 
chief intended  to  be  guarded  against  by  the  statute 
would  be  incurred,  if  verbal  evidence  were  admitted 
to  shew  that  the  documents  must  necessarily  be 
presumed  to  refer  to  each  other. 

The  plaintiff's  counsel,  notwithstanding  this  in- 
timation of  the  learned  Baron's  opinion,  requested 
to  have  the  amendment  made,  and  Erle^  for  the 
defendant,  thereupon  elected  to  plead  forthwith  ; 
which  being  done,  the  defendant  obtained  a  ver- 
dict on  the  ground  that  the  cigars  had  not  been 
sent  within  a  reasonable  time,  as  averred  in  the 
amended  count ;  and  under  the  direction  of  the 
learned  Baron,  the  defendant  took  a  verdict  also 
on  the  plea  of  the  Statute  of  Frauds* 

Verdict  for  the  defendant. 

Piatt  and  Martin  for  the  plaintiff. 
Erie  for  the  defendant 
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MARKS  V.   BENJAMIN.  Guildhall, 

June2S» 

Debt  for  a  penalty  of  100/.,  under  stat.  25  G.  2.  Where  coun- 
c.  36.  ^.2.,  for  keeping  a  disorderly  house.  relihlSSf 

On  this  case  being  called  on,  the  plaintiff  ap-  pear  for  the 
peared  in  person,  and  stated  to  the  Lord  Chief  penal  action. 
Baron  that  he  did  not  wish  to  prosecute  the  action  ^^^^^^ 
further.     He  said  he  had  commenced  the  action  piaintiffhim- 
under  a  mistake,  and  was  now  desirous  of  being  ^pc^^a 
nonsuited;  whereupon  cfaimtobe 

*■  nonsuited. 

The  use  of 

Kelly  interposed,  and  stated  that  the  plaintiff 'e^^^^t^' 
had  duly  retained  an  attorney  to  conduct  the  ac-  ^^^^\  *»<>"«« 

/»        ,  .  1  1  .  .  1  ,       forpnvate 

tion  for   him,  under  whose   mstructions  he,  the  balls,  and  pub- 
learned  counsel,  now  appeared ;  and  that  it  was  mw^qiei^^^ 
too  late  for  the  plaintiff  now  to  come  forward,  and  onthespecu' 
in  this  irregular  way  revoke  the  authority  which  JJ>M°hhT^" 
he  had  so  given,  thereby  depriving  the  attorney  ^g^^^^^' 
of  his  lien  for  costs  on  the  judgment  which  he  was  does  not  ren- 
in  a  situation  to  recover.     This  was  a  penal  action,  brdii^lr^ 
moreover,  and  the  Court  would  not  sanction  what  to  the  penalty 
was  evidently  a  compromise,  fraudulently  entered  c.86.#.2.  * 
into  to  the  prejudice  of  the  attorney. 

Lord  Abinger  C.  B.  I  cannot  listen  to  an  ap« 
plication  of  this  nature;  the  cause  is  here  in 
Court,  duly  entered,  and,  being  a  penal  action,  I 
cannot  interfere.     The  trial  must  proceed. 

The  jury  were  accordingly  sworn,  and  the  trial 
proceeded  in  the  regular  way. 
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1839.  The  facts  of  the  case  were,  that  the  defendant 

was  the  occupier  of  a  house  called  HorvartP^ 
Coffee  House,  situate  in  the  neighbourhood  of  Aid 
gate  ;  he  was  duly  licensed  as  a  common  victualler 
but  had  no  licence  authorising  him  to  keep  a  hous< 
for  the  purpose  of  music  and  dancing.  It  wa 
proved  that  weekly  public  balls  were  held  in  th» 
house,  under  the  direction  of  a  person  styling  him 
self"  Signor  Israel  BelUUo,  professor  of  dancing  j  ^ 
that,  on  these  occasions,  the  professor's  regula 
scholars  were  admitted  gratis  ;  but  that  any  on 
else  was  admitted  on  paying  the  sum  of  one  shil 
ling,  which  was  received  by  the  professor ;  the  dc 
fendant  supplying,  and  deriving  his  share  of  tb 
profit  from,  such  refreshments  as  the  compan 
called  for.  The  house  was  also  used  by  membei 
of  the  Jewish  persuasion,  for  the  purpose  of  hold 
ing  charity  balls  there  ;  and  occasionally  the  huna 
bier  members  of  the  same  persuasion  hired  tli 
rooms  of  the  defendant,  at  so  much  per  night,  ant 
had  balls  there  for  their  own  amusement. 

There  was  no  evidence  that  the  house  was  not 
in  all  particulars,  respectably  conducted. 

On  Jervi^s  rising  to  address  the  jury,  and  con 
tending  that  the  house  was  not  proved  to  be  a  dis 
orderly  house,  within  the  "meaning  of  the  act  c 
parliament. 

Lord  Abinger  C.  B.  said,  I  am  clearly  c 
opinion  that  there  is  not  any  such  proof.  It  i 
merely  proved  that  one  of  the  rooms  in  the  de 
fendant*s  house  is  frequently  used  for  privat 
parties,  and  public  balls  and  masquerades,  o 
the  speculation  of  strangers.     This  is  not  suffi 
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cient  to  shew  that  he  **  kept  a  house  for  the  pur-  i839. 
pose  of  music  and  dancing,"  contrary  to  the 
statute.  If  such  were  held  to  be  the  effect  of  the 
statute,  public  balls  held  at  the  fashionable  end 
of  the  town,  and  frequented  by  the  higher  classes 
of  society,  would  also  be  illegal. 

Verdict  for  the  defendant,  (a) 

KelUf  and  Humfrey  for  the  plaintiff. 
Jervis  for  the  defendant. 

(a)  At  common  law  the  plaintiff  and  defendant  must  in  ge- 
neral  have  appeared  in  person,  and  could  not  have  appeared 
by  attorney  without  the  king's  special  warrant  by  writ  or  let- 
ters patent  (Co.  Litt.  128  \^  Fitz.  N.  B.  25.)>  though  it  seems 
that,  having  appeared  in  person,  a  party  might  appoint  a  re 
tponsdis  to  represent  him  in  the  subsequent  progress  of  the 
action.    (Steph.  on  Pleading,  Ap.  n.  5.)     Some  early  statutes 
gave  the  subject  a  right  to  appear  by  attorney  in  certain  cases ; 
and  the  stat.  of  Westm.  2.  (ISEdxio.  1.)  c.  10.,  which  certainly 
conferred  the  right  in  much  more  general  terms,  is  sometimes 
inaccurately  spoken  of  as  having  conferred  it  in  all  cases :  — 
the  right  seems,  however,  to  rest  upon  that  and  divers  other 
statutes,  and  upon  the  liberal  construction  of  them,  which  has 
been  silently  acquiesced  in.    By  the  terms  of  the  stat.  of  fVestm, 
2.,  the  attorney  **  shall  have  full  power  tiU  the  plea  be  determined ^ 
or  he  be  removed  by  his  master*^    In  regard  to  the  suitor's  right 
of  countermanding  an  authority  of  this  kind,  once  duly  given 
and  recorded,  the  courts  have  laid  down  certain  rules,  with  a 
view  to  the  protection,  as  well  of  the  attorney  himself,  in  re- 
gard to  his  costs,  as  also  of  the  opposite  party,  who  is  entitled 
to  deal  with  the  attorney  of  his  antagonist,  as  a  party  authorised 
to  represent  that  antagonist,  in  the  suit,  until  he  has  due  notice 
of  the  authority  being  countermanded.      And,  accordingly, 
as  the  attorney  himself,  having  once  accepted  the  warrant,  is 
not  permitted  afterwards,  without  due  cause,  to  withdraw  from 
the  suit ;  so  neither  can  the  client  revoke  the  warrant  without 
a  rule  of  court,  or  the  order  of  a  judge,  followed  up  by  notice 
to  the  other  side.  (Compl.  Att.  292.,  cited  by  Lord  C.  B. 
Coroyns,  Attorney,  B.  9. ;  and  see  Rules  of  Mich.  T.  1654, 
K.  B.  *.  10.,  C.  B.  ».  IS.,  Pract.  Reg.  2.  4.,  Fitz.  N.B.27.  n  ».) 
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These  rules  are  not  confined  to  the  case  of  a  party's  ckanpHg 
his  attorney,  but  are  in  their  terms  equally  restrictive  of  his 
right  to  withdraw  the  warrant  and  appear  in  person :  and  it  is 
obvious  that,  if  a  party  were  thus  allowed  to  interpose  without 
notice  in  any  stage  of  the  suit,  and  without  any  formal  order 
of  the  court  to  take  the  conduct  of  the  suit  into  his  own  handst 
and  revoke  his  attorney's  authority,  all  the  inconveniencei 
intended  to  be  guarded  against  would  be  liable  to  occur ;  the 
attorney  might  be  defrauded  of  his  costs,  and  the  opposite 
party  exposed  to  risk  in  having  to  determine  which  of  Uie  two 
he  is  to  recognise  as  conducting  the  suit ;  the  attorney,  who 
claims  still  to  be  authorised ;  or  the  client,  who  denies  that 
authority.  Lovegrove  v.  Dymond  (4  Taunt.  669.)  can  hardly 
be  deemed  an  authority  in  favour  of  a  party's  having  a  ri^t 
thus  to  interpose,  and  appear  in  person ;  it  was  there  ruled 
by  the  court,  apparently  without  discussion,  that,  wh&e  the 
plaintiff  had  obtained  an  order  for  changing  his  attorney,  but 
had  not  served  a  copy  of  the  order  on  the  defendant,  he  was 
entitled  to  appear  in  person  and  shew  cause  against  a  rule 
obtained  by  the  defendant  for  judgment  as  in  case  of  a 
nonsuit.  Tlie  court  merely  said,  that  the  defendant  himself 
having  called  on  the  plaintiff  to  come  in  and  shew  cauie,  could 
not  object  to  his  appearance  in  that  mode ;  adding,  that  the 
reason  of  the  general  rule  is,  that  there  may  be  some  penoQ 
whom  the  adverse  party  may  look  to ;  whidi  reason  did  not 
apply  there.  That  case  may  therefore  be  considered  to  rest 
upon  its  own  special  circumstances. 
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WESTERN  CIRCUIT. 
DEVIZES. 


Devizbs, 

July  18. 


REGINA  V.  BUTCHER  and  Others* 


prisoners  in      The  prisoners  Were  indicted  for  maliciously  shoot- 

the  prisoners' 

statement  of  the  facts.    A  statement  of  &ct8  not  intended  to  be  proved  ||;ive8  a  r^pljr  to 

the  counsel  for  the  prosecution. 
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The  facts  were,  that  the  prisoners,  six  in  num-       i889. 
ber,  were,  late  at  night,  passing  a  police  station  in    ^"^^T"^"^^ 
DevizeSt  where  some  of  the  metropolitan  police  t;. 

were  posted ;  Wiaiam  Barlow,  one  of  the  police,  ^"^rsf"^ 
'was  stationed  at  a  window,  and  it  was  alleged  that, 
in  passing,  one  of  the  prisoners  fired  a  pistol  at 
him. 

For  the  defence,  Cockbum,  in  his  address  to  the 
jury,  was  proceeding  to  give  the  account  received 
by  him  from  the  prisoners  of  what  passed,  for  which 
he  said  he  was  compelled  to  rely  on  statement  only, 
inasmuch  as  every  one  capable  of  explaining  the 
transaction  was  included  in  the  indictment 

Coleridge  J.  interposed,  and  said,  I  cannot 
allow  counsel  to  make  any  statement  of  facts  not 
intended  to  be  proved,  without  giving  a  reply  to 
the  counsel  for  the  prosecution.  The  same  rule 
ought  to  prevail  where  counsel  are  defending  pri- 
soners as  in  civil  cases ;  when,  indeed,  a  prisoner 
is  undefended,  the  Court  are  obliged  to  hear  his 
whole  statement,  and  the  jury  must  make  the 
best  of  it ;  but  I  have  often  insisted  on  the  rule 
where  counsel  were  employed,  and  it  ought  to  be 
followed. 

The  prisoners  were  acquitted. 

Hodges  for  the  prosecution. 

Cockbum,  BalU  and  Stone  for  the  prisoners. 
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EXETERw 
Coram  Colbridgb  J. 


Exeter, 
July  27. 

A  promise  by 
the  drawer  to 
pajr  the  in- 
dorsee and 
holder  of  bills 
overdue  is 
evidence  on 
an  account 
stated,  in  an 
action  by  the 
indorsee 
against  the 
drawer. 


OLIVER  V.  DOVATT. 

jissuMPsiT  by  the  indorsee  of  two  foreign  bills  c^  ^ 
exchange,  for  50/.  and  9/.  respectively,  against  tft^^^^ 
drawer. 

There  was  also  a  count  upon  an  account  statec^^^ 
to  which  the  only  plea  was  non  assumpsit.  Tc^  -*^' 
the  count  on  the  bills  there  were  several  plea^-^^ 
traversing  the  drawing,  indorsement,  protest  anct^^  ^^' 
notices,  and  consideration ;  and  also  a  plea  setting 
up  the  defence  of  usury. 

The  defendant  was  an  officer  of  marines ;  and 
on  his  ship  touching  at  Rio  Janeiro^  had  drawn  the^^  ^ 
bills,  payable  to  the  order  of  IVaus  and  MosSj  mer-^-^*^ 
chants  at  that  place,  on  Messrs.  Grant  and  Ca^^-;^ 
Portsmouth.     Traus  and  Moss  indorsed  the  bills 
specially  to  the  plaintiff,  an  agent  of  theirs,  whc 
resided  at  Portsmouth. 

The  bills  were  dishonoured ;  and,  on  the  de — '^^ 
fendant  arriving  at  Portsmouth^  shortly  after  the^3^  ^ 
dishonour  of  the  bill  last  falling  due,  an  agent  o^ ' 
the  plaintiff'  saw  him,  and  shewed  him  the  bills^^ 
and  demanded  payment.    The  defendant  requested 
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that  the  bills  might  be  held  for  some  weeks  longer,  i889. 
and  said  that  they  should  be  paid.  There  was 
great  diflSculty,  on  the  plaintiff's  part,  in  proving 
some  of  the  requisites  to  support  the  counts  on  the 
bills,  which  were  denied  in  the  pleas ;  but  it  was 
contended  that,  at  all  events,  the  plaintiff  was  en- 
titled to  a  verdict  on  the  account  stated. 

For  the  defendant  it  was  contended  that,  the 
action  not  being  between  the  immediate  parties  to 
the  bills,  they  could  not  be  evidence  of  an  account 
stated  between  them. 

Coleridge  J.  told  the  jury  that,  properly  speak- 

^^gt  it  was  a  question  for  them  whether,  in  fact, 

the  defendant  had  promised  the  plaintiff  to  pay 

him  the  bills.     If,  knowing  that  he  held  the  bills 

^^  indorsee,  the  defendant  had  promised  payment, 

^^  was  of  opinion  that  their  verdict  ought  to  be 

'^r  the  plaintiff  on  the  account  stated. 

Verdict  for  the  plaintiff  on  the  account  stated, 
^^^d.  on  some  of  the  issues  on  the  counts  for  the 

"Verdict  for  the  defendant  on  some  of  the  other 
^«Vtes.  (a) 

-^rfc  and  Butt  for  the  plaintiff. 

^^ompas  Serjt.  and  Saunders  for  the  defendant 


C^s)  See  Highmore  v.  Primrose^  5  M.  &  S.  65.     But  an 

^^^»iowledgment  of  his  liability  made  by  the  defendant  to 

^^***«  (rfAfr  party  to  the  bill,  would  not,  it  is  presumed,  support 

^  ^ount  on  an  account  stated  between  the  plaintiff  and  defend- 

^^t.  (See  Breekan  v.  Smithf  1  Ad.  &  £11.  488.)    It  has  also 
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been  recently  held,  that  where  the  indorser  of  a  bill  told 
holder,  on  the  day  of  its  falling  dufe,  that  he  knew  it  w 
not  be  paid  by  the  acceptor,  <<  and  that  he,  the  indorser,  w 
send  him  (the  holder)  money,  in  part  payment  of  the  bO 
the  following  day,"  this  did  not  support  the  count  upoo 
account  stated ;  for  it  afforded  no  evidence  of  any  debt 
before  that  time.  {Burgh  v.  Legge,  5  Mees.  &  W.  418.) 


CUDLIFF  V.  WALTERS  and  Another. 


An  appoint- 
ment of  an 
umpire  by  two 
arbitrators, 
under  a  power 
to  appomt 
before  **  enter- 
ing on  the 
cause  of  the 
matters  in  dif- 
ference," is 
good,  though 
we  arbitrators 
have,  before 
such  appoint- 
ment, enlarged 
the  time. 

If  one  of  the 
arbitrators 


msist 


upon 


urther  evi- 
dence, and 
the  other  re- 
fuse to  allow 
it  to  be  done, 
this  is  a  suffi- 
cient **  disa- 
greement" be- 
tween the 
arbitrators  to 
authorise  the 
interference 
of  the  umpire. 


This  was  an  action  of  covenant  upon  a  deed 
reference    dated  28th   Jtdy  1828,   whereby 
plaintiff  and  the  defendants  agreed  to  submit 
matters  in  difference  to  the  award  final*  end  and 
termination  of  Richard  Marrack  and  Henry  R 
UngSy  "  or,  in  case  they  could  not  agree,  to 
award  and  umpirage  of  such  person  as  they  shoi 
by  writing  to   be  thereon  indorsed  under   tl 
hands,  before  they  entered  on  the  cause  of 
matters  in    difference,  appoint  as  umpire ;  ** 
that  the  award,  &c.  should  be  ready  to  be  d 
vered  on    or  before  the   10th  of  October   t 
next,  with  power  to  the  arbitrators  or  umpire, 
indorsement,  from  time  to  time  to  extend  the  ti 
The  declaration  alleged  the  appointment  of 
umpire  before   the  arbitrators   entered  upon 
cause  of  the  matters  in  difference ;  that  the  a 
trators  proceeded  to  hear  the   parties  and  t 
witnesses,   and  could  not  agree  with  each  ol 
concerning  the  premises,  but,  on  the  contrary. 
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disagree;    whereupon  the  umpire,  having  taken       i8S9. 
upon  himself  the  umpirage,  made  his  award,  &c.       ^*r^^^^^^ 

V. 

The  only  pleas  on  which  the  verdict  turned  were,  ^J^otSr?^ 
1st,  That  the  arbitrators  did  not  duly  nominate, 
constitute,  or  appoint  the  umpire  in  manner  and 
form,  &c, 

2dly,  That  the  arbitrators  did  not  disagree  con- 
cerning the  said  disputes  and  matters  in  difference 
in  manner  and  form,  &c. 

It  appeared  in  evidence  that  before  the  arbitra- 
tors  met  on  the  reference,  a  correspondence  took 
place  as  to  the  time  of  proceeding,  and  an  enlarge- 
ment was  indorsed  on  the  deed,  and  signed  by  the 
arbitrators  as  follows  :  —  "  We,  finding  it  incon- 
venient to  proceed  on  this  reference  before  the  22d 
day  of  November  J  do  hereby  enlarge  the  time 
till  the  1st  day  of  January  next.  —  Dated  the  l6th 
day  of  August,  1838/' 

On  the  22d  of  November  the  arbitrators  met ; 
and,  before  proceeding  on  the  reference,  agreed 
on  the  umpire,  and  duly  indorsed  his  appointment 
on  the  deed.     The  arbitrators  then  proceeded  on 
the  reference,  and  heard  evidence  for  two  days ; 
and  the  attorneys  of  the  parties  addressed  them, 
and  concluded  their  case.    On  the  26th,  the  arbi- 
trators again  met,  and  could  not  agree  on  their  de- 
cision ;    but  one  of  them  proposed  that  further 
Evidence  should  be  given  for  the  defendants,  and 
produced  certain  documents,  which  the  other  arbi- 
tjrator  refused  to  look  at ;  and  the  umpire  was  there- 
\ipon  applied  to,  by  letter,  to  receive  the  further 
evidence.     The  umpire   met  the  arbitrators,  but 
refused  to  interfere  unless  they  disagreed ;   upon 
VOL.  ir.  R 
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1889.       which  they  each  wrote  down  their  opinions  on  cer- 
^""^^^^    tain  points,  which  they  declared  to  be  unalterable  j 
V.         but  one  of  the  arbitrators  proposed  that  the  further 
AjforBBiT    evidence  might  be  received,  as  they  might,  perhaps, 
then  agree.    The  points  in  difference  being,  in  the 
opinion  of  the  umpire,  decisive,  and  essential  to 
the  merits  of  the  case,  he  gave  a  written  notice  to 
the  parties,  stating  the  disagreement  of  the  arbi- 
trators, and  requiring  them  to  attend  him,  as  um- 
pire, on  the  19th  of  December. 

On  that  day  the  parties  and  their  attorneys  at- 
tended the  umpire,  as  well  as  the  arbitrators,  one  of 
whom  proposed  to  interfere,  but  the  umpire  refused 
to  allow  him,  and  heard  the  parties,  and  made  his 
award. 

Crowder,  for  the  defendant,  contended  that  the 
appointment  of  the  arbitrators,  being  made  after  the 
enlargement  of  the  time,  was  invalid ;  that  the  en- 
largement was  an  important  act  in  the  exercise  of 
the  discretion  of  the  arbitrators,  and  was  therefore 
an  entering  ^*  on  the  cause  of  the  matters  in  difier- 
encc,'*  within  the  meaning  of  the  deed ;  and  that 
this  being  a  submission  by  deed,   the  objection 
could  not  be  waived  by  the  mere  attendance  of  the 
parties,  which  distinguished  the  present  case  fronu 
In  re  Hick  (a),  and  Matson  v.  Trover,  (b)   Them^ 
as  to  the  disagreement,  the  arbitrators  had  not  finall^^"^ 
disagreed.    The  umpire  had  no  right  to  interfer^^ 
until  the  arbitrators  had  exhausted  all  chances  oi 
agreeing.     Here,  the  additional  evidence   mightf^ 


(a)  8  Taunt.  694.  (h)  Ry.  &  Moo.  17- 
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have  produced  an  agreement ;  and  one  of  the  arbi-       i839. 
trators  had  never  expressly  assented  to  the  um-    ^;r^^^^^ 

•         .  /.      .  till  I  1  CUDLIFP 

pire's  mterfenng,   but  had  throughout  proposed  v. 

having  recourse  to  the  additional  evidence.  ^anothbr?^ 


Coleridge  J.,  in  summing  up,  said  that  he  had 
*io  doubt  of  the  appointment  of  the  umpire  being 
valid.  That  the  object  of  this  clause  in  agree- 
ments of  reference  was  to  insure  the  appointment 
^f  an  umpire  before  the  minds  of  the  arbitra- 
tors became  embarrassed  by  the  discussion  of 
^^^  matters  in  difference ;  and  that  the  enlarge- 
'^cnt  of  the  time  being  a  mere  arrangement  for 
the  common  convenience  of  the  arbitrators  them- 
selves, as  well  as  of  the  parties  concerned,  could 
^ot  bp  said  to  be  an  entering  upon  the  cause  of  the 
'^^tters  in  difference.  In  fact,  the  case  in  8  Taun* 
ion  \4ras  rather  an  authority  for  the  plaintiff.  With 
f  ^gard  to  the  disagreement,  it  was  matter  for  the 
jury  to  say  whether  there  was  such  an  essential 
difference  between  the  arbitrators  as  entitled  the 
Empire  to  interfere :  no  doubt  it  ought  to  be  such 
*  difference,  after  hearing  the  case,  as  rendered 
*^he  agreennent  of  the  arbitrators  hopeless.  Here 
"Qth  parties  were  heard  and  closed  the  case,  and 
^'^e  of  the  arbitrators  chooses  to  get  up  further 
Evidence,  which  the  other  refuses  to  hear :  this  is 
Such  an  essential  difference  as  justifies  the  inter- 
''^r'^nce  of  the  umpire. 

Verdict  for  the  plaintiff. 

-firfe  and  Butt  for  the  plaintiff. 
C^rawder  for  the  defendant. 
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BODMIN. 
Coram  Colebidgb  J. 


REGINA  V.  LOVELL. 

^^''Z  The  prisoner  was  indicted  in  the  first  count  for 

A  clerk  in  a  larceny,  for  that,  being  a  clerk  to  her  Majes^  the 

uSctAc^  Queen,  he  stole  the  moneys  of  her  Majesty,  under 

crown  is  not  the  7  &  8  G.  4.  c.  9Q.  s.  46.     There  were  other 

G.4.e.89.  counts  for  simple  larceny,  stating  the  property  in 

di^enf  for"'  ^^^^^"^  ^^y^  i  ^^^  ^^^  ^^^^  three  couuts  were  for 
embezzlement  embezzlement,  under  2  TV.  4.  c.  4.  These  counts 
Urei7y^  charged  that  the  prisoner  being,  at  a  certain  time 
^'^h'*^M^  and  place,  a  clerk  employed  in  the  public  service 
under  the  of  her  Majesty,  and  by  virtue  of  such  employment 
without ai-'  entrusted  with  the  receipt  and  custody  of  money, 
legin^  the  em-  the  property  of  her  Majesty,  did  then  and  there 

bezzling  to  •         •    ^      i  •  •         i!        •  x  r         u 

have  taken      Tcceive  luto  his  possession,  by  virtue  of  such  em- 
thc^piSScr     p'oy^^c^t  2s  such  clerk,  certain  money,  the  pro- 
was  derk.       perty,  &c.,  and  did  then   and   there  feloniously 
embezzle  the  same,  and  so  did  feloniously  steal, 
take,  and  carry  away  the  same,  &c. 

The  prisoner  was  first  clerk  to  the  Collector  oF" 
Customs  at  the  Fort  of  FalmotUh^  and  as  such  it 
was  his  duty  to  receive  and  place  in  the  Collector's 
box  each  day  moneys  received  in  payment  of  cus- 
toms.    He  had,  during  the  day,  the  key  to  the 
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only  lock  that  was  kept  on  it.  There  was  another  i839, 
lock  which  was  put  on  each  night,  after  the  con- 
tents were  examined,  and  of  this  the  Controller 
kept  the  key.  The  facts  were  clear  to  prove  that 
the  prisoner  must  both  have  taken  money  out  of 
thebox  on  the  day  in  question,  and  also  have  omitted 
to  deposit  all  he  received.  The  prisoner  was  ap- 
pointed by  the  Commissioners  of  Customs,  under 
3  Sc4>W.4f.c.  51. 

It  was  objected  by  Saunders^  for  the  prisoner, 

thsLt:  the  prisoner  could   not   be    convicted  on 

tb^     first  count,  not  being  such  a  clerk  as  was 

co»i  templated  in  the  7  &  8  G.  4.  c.  29,  which  was 

'i^fc^nded  to  protect  masters  against  depredations 

^^     clerks  and  servants  in  their  private  service,  and 

dici  not  extend  to  public  servants. 

^2dly,  That  the  counts  under  the  2  W.  4.  c.  4. 
^^^-are  bad,  inasmuch  as  they  did  not  allege  that  the 
prisoner  embezzled  whilst  he  was  such  clerk.  The 
^H^gation  of  his  being  clerk  was  confined  to  the 
^a-^z^-t  of  receiving  the  money,  and  did  not  necessarily 
^^ctcnd  to  the  time  of  the  embezzlement. 

Coleridge  J.,  after  hearing  argument  on  both 
^^^«s  on  the  point,  said,  the  great  doubt  i  have  had 
>3  on  the  first  point,  whether  or  no  the  7  &  8  G.  4. 
^*  SQ.  ^  46.  was  meant  to  include  public  servants 
P*^  *He  Crown,  such  as  the  prisoner.  It  would  seem 
^^  tended  to  protect  the  private  dealings  of  the  sub- 
'^^^t^  only  against  their  clerks  and  servants ;  and  the 
^fy^s  of  the  2  TV.  4.  c.  4.  seem  to  confirm  this  view 
^  i^,  by  specially  providing  for  such  a  case  as  this, 
^t:  it  is  unnecessary  to  determine  that  point,  as  I 
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183  9.  have  no  doubt  that  this  is  a  case  upon  the  facts 
within  the  latter  act,  and  I  am  clearly  of  opinion 
that  the  indictment  is  good.  If  the  fact  of  the  pri- 
soner's continuing  clerk  be  necessary  to  the  oflfence, 
the  indictment,  grammatically  taken,  would  per- 
haps contain  a  sufficient  averment  of  that  fact.  But 
it  is  by  no  means  clear,  that  an  embezzlement  (if 
such  a  case  be  possible),  after  a  person  ceased  to  be 
clerk  or  servant,  of  money  received  whilst  he  was 
such,  would  not  be  within  the  act  The  statute,  in 
its  words,  does  not  necessarily  imply  that  he  should 
embezzle  whilst  clerk  or  servant,  and  if  it  does  so 
imply  it,  the  indictment,  which  pursues  the  same 
terms,  also  impHes  it  The  case  must  go  to  the  jury. 
Verdict  Guilty  on  the  embezzlement  counts, 
and  sentence  of  transportation  accordingly. 

Bompas  Seijt,  Erkj  and  Moody  for  prosecution. 
Saunders  for  the  prisoner. 


BRIDGEWATER. 


be™.wa™,  HALLETT  v.  COUSENS. 

August  13. 

Where  a  wit-   Case  for  malicious  prosccutiou  on  a  charge  of 

ness  in  cross-     n  i 
examination       IClOny. 
denies  having 

laTexpres-^""  A  witucss  for  the  plaintiff,  who  was  present  at 
^resence'of      *^^  ^^^  ^^  ^^^  apprehension  of  the  plaintiff  by 

the  parties, 

the  opposite  counsel  examining  a  person  to  contradict  the  witness,  is  not  at  liberty 
to  leaa  by  reading  from  his  brief  the  words  denied ;  the  conyersatioQ  spoken  to  by  die 
first  witness  being  evidence  in  itself. 


COUSENS. 


SUMMER  ASSIZES^  8  VICT.  239 

the  defendant,  and  when  he  was  given  in  charge       i839. 
by  the  defendant  to  a  constable,    was  asked,   in    ^tT^^^^^^^ 

•^  .        .  1,1,1  1  .         Hallbtt 

cross-examination,  whether  he  had  not  used  certain  v. 

expressions  in  a  conversation  which  then  took  place 
between  the  plaintiff  and  defendant,  and  in  which 
the  witness  took  part.  The  witness  denied  using 
the  expressions. 

For  the  defence,  a  person  was  called  to  prove 
that  the  witness  had  said  what  he  denied,  and  on 
the  counsel  for  the  defendant  reading  from  his  brief 
the  very  words  which  the  witness  had  so  denied 
having  used, 

Erskins  J.  interposed  and  said,  that  the  counsel 
was  not  entitled  so  to  lead  his  witness ;  that  the 
rule  had  been  misunderstood  ;  that  it  did  not  apply 
to  conversations  which  were  evidence  in  them- 
selves. The  object  in  allowing  particular  words 
to  be  put  to  the  witness  is  to  exclude  the  other 
parts  of  the  conversation  which  are  not  evidence, 
when  made  in  the  absence  of  the  parties.  In  this 
case  the  examination  must  proceed  in  the  usual 
way  by  asking  what  passed. 

The  jury  were  ultimately  discharged. 

Bompas  Seijt.  and  Edwards  for  the  plaintiff. 
JSrle  and  Bere  for  the  defendant. 
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BRISTOL. 
Coram  Coleridge  J. 


f4!^M9.         DOE  dem.   WILDGOOSE  v.  PEARCE. 

A'jj^P^^^^  The  lessor  of  the  plaintiff  claimed  the  premises 

thirty  years  ui  dispute  in  this  ejectment  under  the  will  of  his 

froinX*  w)8.  father,  who  died  in  1795.     The  will  was  dated  in 

Tl^^f    r^  1792,  and  by  it  the  testator  devised  the  premises 

of  the  testator,  in  fee  (after  the  death  of  his  wife,  whom  he  made 

rcai  without  ^^^ecutrix)  to  his  six  children,  as  tenants  in   com- 

accounting  mon,  of  whom  the    lessor  of  the  plaintif]^    the 

scribing'wit-  ^'^  ^^^  of  ouc  Johi  WUdgoose^  was  one.  The  widow 

nesses,  though  of  the  tcstator  Uvcd  until  about  eight  years  before 

the  person 

producing  it  the  trial,  and  the  premises  had  been  occupied  since 
hSSS  **^®  ^^^^h  of  the  testator  by  the  widow,  or  by  the 
custody.  eldest  son,  of  the  testator,  and  the  principal  question 
in  the  cause  was,  whether  the  son  had  occupied 
under  the  widow,  or  in  his  own  right  as  heir  at  law. 
The  will  had  never  been  proved  ;  but  was  shown 
to  have  been  delivered  by  the  widow  of  the  testa^ 
tor,  some  years  after  his  death,  to  the  lessor  of  the 
plaintiff;  and  one  witness,  who  knew  the  testator, 
swore  to  his  hand-writing.  On  the  counsel  for  the 
lessor  of  the  plaintiff  proceeding  to  have  the  will 
read,  it  was  objected  that,  though  thirty  years 
old,  it  could  not  be  read,  inasmuch  as  it  did  not 
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come  from  the  proper  custody.     No  particular  1839. 

right  to  the  custody  was  shown  in  the  lessor  of  ^t^'^^^^ 

the  plaintiff;   and  the  proper  custody  of  a  will  Wildgoosb 

disposing  of  personal  property,  as  this  did,  though  -p^^^ 
of  small  amount,  was  the  Ecclesiastical  Court  of 
the  diocese. 

Coleridge  J.  I  think  the  plaintiff  is  entitled 
to  have  the  will  read.  It  is  not  necessary  that  the 
custody  from  which  an  ancient  document  comes 
should  be  strictly  according  to  the  legal  right ;  it 
is  enough  if  it  be  brought  from  a  place  of  deposit 
where,  in  the  ordinary  course  of  things,  such  a 
document,  if  genuine,  might  reasonably  be  expected 
to  be  found.  This  is  an  unproved  will,  and  the 
proper  place  of  custody  of  such  a  will  is  not  the 
Bishop's  registry ;  it  is  natural  to  find  it  in  the 
possession  of  some  of  the  family  of  the  testator, 
who  derive  a  benefit  from  it.  I  think,  therefore, 
the  custody  is  here  sufficiently  accounted  for. 

Verdict  for  the  plaintiff,  (a) 


(a)  See  Accord.  Doe  dem.  Neale  v.  Samples  (8  Ad.  &  E. 
151.).  The  lessor  of  the  plaintiff  in  that  case  claimed  under  a 
mortgage  in  fee  by  «/•  S.  deceased,  executed  in  1821 ;  and  the  , 
defendant's  case  was,  that «/.  S.  was,  at  the  date  of  the  mortgage, 
only  seised  for  life ;  he  having,  on  his  marriage,  in  1785,  ex- 
ecuted a  deed  by  which,  being  then  seised  in  fee,  he  had 
settled  the  estate,  giving  himself  only  a  life  estate,  remainder  to 
hit  children,  &c.,  of  whom  the  defendant  was  one ;  and,  in 
proof  of  this  case,  the  defendant's  attorney  produced  the  deed 
of  settlement,  bearing  date  the  9th  of  November,  1785,  which 
he  had  found  amongst  the  papers  of  «7.  S.  It  was  objected, 
that  evidence  of  its  due  execution  was  necessary,  inasmuch 
ai  it  did  not  come  from  the  proper  place  of  deposit ;  for  that  it 
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-.  18S9.  A  new  trial  was  moved  for  in  Michaelmas  term 

^J^l^*^^^  on  other  points,  but  no  objection  was  made  to  the 

WiLDooosE  above  ruling,  (a) 

r. 
Pbabce. 


should,  if  genuine,  have  been  amongst  the  papers  of  the  trus- 
tees ofthe  marriage  settlement,  not  amongst  those  of  the  party 
against  whom  its  provisions  were  to  operate.  The  Lord  Chief 
Justice  overruled  the  objection,  and  a  motion  to  enter  a  verdict 
for  the  plaintiff  on  the  objection  was  refused ;  Patteson  J. 
joying, ''  I  never  understood  that  the  custody  to  be  shewn,  for 
the  purpose  of  making  a  document  evidence  without  proof  of 
execution,  was  necessarily  that  of  a  person  strictly  entitled  to 
the  possession ;  it  is  enough  if  the  person  be  so  connected  with 
the  deed  that  he  may  reasonably  be  supposed  to  be  in  pos- 
session of  it  without  ^aud,  no  such  fraud  being  proved." 
(a)     5M.ScW.506. 


CASES 

ARGUED  AND  DECIDED 

AT     NISI     PRIUS 

IN   THE   COURTS   OF 

Q.  B.,  C.  P.  &  EXCHEQUER, 

AT   THE   SITTINGS   AFTER 

MICHAELMAS    TERM, 

3  Vict.  1839. 


SITTINGS  IN  a  B.  AFTER  MICHAELMAS  TERM. 


1839. 
DOE  dem.  CH AS.  GOSLEY  v.  GOSLEY.      ^SiS^T 

The  lessor  of  the  plaintiff  in  this  case  claimed  Where  a 
the  premises  in  question  as  heir  at  law  of  Thomas  ^ectment^ 
Gosiey  in  the  first  instance,  and  °^f5* 

case  as  heir 

Humfrey,  having  proved  the  title  and  heirship,  ^gw^l^by^a 

closed  his  case.  will  being  set 

up  for  the  de- 
fendant, he  is 

Watson,  for  the  defendant,  then   put  in  and  J^p^J^S'pJt 
proved  a  will  of  Thomas  Gosley,  executed  in  1837.  in  asubse- 
And  upon  Humfrey^fov  the  plaintiff,  offering  in  re-  whweby  the 
ply  a  will  of  1838,  by  which  the  estates  in  question  ^^^^ 
were  devised  to  the  lessor  of  the  plaintiff,  Watson  devised  to'^ 

him. 
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18S9.       objected  that,  inasmuch  as  that  will  formed  the  tid 
^]J^^*^^    of  the  lessor  of  the  plaintiff,  it  ought  to  have  bee; 
C1U8.O08LBT  put  in  as  part  of  the  plaintiff's  case  in  chief. 


GOSLET. 


Humjrey  for  the  plaintiff.  The  will  now  pn 
duced  operates  as  a  revocation  of  the  former  wil! 
and  leaves  the  plaintiff  entitled  as  heir  at  la^ 
merely;  and  it  is  admissible  within  the  rule  8 
evidence  in  contradiction  of  the  defendant's  case 

Lord  DfiNMAN  C.  J.  was  of  that  opinion,  an< 
admitted  the  evidence. 

Verdict  for  the  defendant 

Humfrejf  and  Peacock  for  the  plaintiff. 
Watson  for  the  defendant. 


Westminster,  CLAY  V.  SHACKERAY. 

December  7. 

Intrwpass,  Trespass    for    breaking    and    entering    certa 

jS'^X^  closes,  part  of  an  estate  called  FuUwell,  and  tram 

ther  the  de-  ling  upon  the  grass,  and  digging  the  soil,  &c. 
for  thirty  Plea,  That  the  defendant  was  possessed  of  a  cr 

ycarpcryoyed  t^j^  aucicnt  mill  Called /^fewor/A  M//;  and  tJt 

as  oi  ngiit  a  ' 

certain  privi- 
lege, &c.,  upon  the  plaintiff's  land,  the  plaintiff,  in  order  4o  raise  the  presumption  ' 
the  enjoyment  was  permissive,  may  give  in  evidence  nn  old  lease  made  to  the  del^ 
ant*s  predecessor,  and  expiring  immediately  before  the  commencement  of  the  td 
years,  wherd)y  the  lessee  was  entitled  to  tlie  privilege,  &c.  during  the  term.  It  is 
necessary  in  such  a  case  for  the  plaintiff  to  reply  the  lease  specially  under  2&3  f^ 
e.ll.i.5. 
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be  and  all  those  in  possession  of  the  mill  had,  for  a       issa 
period  of  twenty  years,  used,  exercised,  and  enjoyed, 
&s  of  right,  the  privilege  of  entering  in  and  upon 
the  lands  adjoining  the  mill-stream,  called  Twick^ 
CTzham  Mitt-stream^  and  of  repairing  the  banks, 
and  of  digging  and  heaping  up  the  soil  adjoining 
the  banks,  for  the  purpose  of  the  repairs,  and  jus- 
tifying the  entry  and  trespass  in  respect  of  the 
said  right    The  same  plea  was  repeated,  alleging 
this  enjoyment  for  thirty,  forty,  and  sixty  years 
r^^spectively•      To  all    these  pleas  the    plaintiff 
replied,   traversing  the  enjoyment  as  of  right; 
ai:icl  issues  were  joined  thereon. 

for  the  defendant,  the  fact  of  the  banks  of  the 
stT-eam  having  been  from  time  to  time  repaired  by 
tWe  occupiers  of  the  mill,  was  clearly  shewn  for  a 
^^C2r^  long  period,  as  far  back  almost  as  living  me- 
ny ;  and  the  existence  of  the  mill  and  of  the 
^ill-stream  was  clearly  established  from  the  year 
JV'SS  at  least.     But  it  was  contended  for  the  plain- 
that,  from  the  year  1758  to  1805,  there  was  an 
^^^^ity  of  possession  of  the  mill  and  of  the  plaintiff's 
X^^operty  called  Fullwelli  and  that  from  that  period 
•"he  repairs  were  done  by  permission  and  not  of 
^^{5ht    As  to  this,  the  facts  were,  that  one  Betts 
^'•'as  formerly  in   possession  of  the  mill  under  the 
^sirl  of  Northumberland  ;  and  whilst  he  was  so  in 
possession,  viz.  in  1758,  the  Earl  of  Feversham^ 
^eing  owner  of  the  Fulhcell  estate,  granted  a 
*case  thereof  to  him,  at  a  certain  rent,  for  forty- 
^ven  years,  with  privilege  to  raise,  by  earth  from 
^be  adjoining    lands,   the  banks  of  the    stream 
^  the  purpose  of  the  mill :  and  the  lease  con- 
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1889.  tained  a  covenant  by  Betts  to  keep  up  the  banks.: 
^*^j^^^  and  protect  the  land  from  being  flooded.  BetU 
V.  underleased  for  all  but  three  days  of  the  teroD 
livhich  he  had  in  the  Fullwell  property,  and  conti 
nued  in  possession  of  the  mill  till  1799 ;  whei 
one  Winskm  became  possessed  of  the  mill  unde 
the  Duke  of  Northumberland  by  lease,  and  sooi 
after  became  seised  of  the  reversion  in  Futtwel 
property.  In  1805  JVinslow  died,  and  thereupoi 
the  Futtwell  property  was  sold,  and  the  mill  cami 
into  the  hands  of  other  persons  under  fVinshnf 
executors. 

Upon  the  Attorney  "General^  for  the  plaintil 
ofiering  in  evidence  the  lease  of  1758  for  th 
purpose  of  shewing  the  creation  and  exercise  « 
the  privilege  during  the  term,  and  of  explainii= 
the  continued  enjoyment  after  its  expiration  . 
by  permission, 

Cresstcellf  for  the  defendant,  objected  that 
ought  to  have  been  pleaded  in  reply,  under  2  ^ 
TV.  4.  c.  71  •  ^-  5.,  inasmuch  as  the  evidence  offers 
did  not  go  to  negative  the  enjoyment,  but  to  sh^ 
that  it  was  by  a  contract  in  writing.  This  w 
clearly  the  effect  of  the  evidence,  so  far  as  respect* 
the  plea  of  sixty  years*  user  :  and  as  to  the  two  fij 
pleas,  if  the  user  during  the  last  thirty  years  W 
to  be  controlled  by  the  production  of  the  deed* 
was  equally  necessary  to  reply  it  specially  to  th^ 
pleas. 

The  Attorney-General.  I  offer  it  to  expl^ 
the  enjoyment,  and  to  shew  that  it  was  not  of  3 
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verse  right      The  parties  continued  to  use  the       18S9. 
privilege  granted  after  the  expiration  of  the  lease,     ^^^^C^' 
but  must  be  taken  to  be  doing  so  under  the  per-    ^     v. 
mission  derived  from  the  lease;   the  same  as  a 
tenant   holding  over  after  the  expiration  of  his 
term.     Tickle  v.  Brown,  (a) 

Lord  Denman  C.  J.  was  of  opinion  that  the  evi- 
dence was  admissible,  and  it  was  accordingly 
received. ' 

In  summing  up,  his  Lordship  said  that  the  pleas 
of  forty  and  sixty  years  were  disposed  of  by  unity 
of  possession ;  but  expressed  a  strong  opinion 
against  the  inference  of  a  permissive  enjoyment  after 
the  expiration  of  the  lease,  and  left  the  question  to 
the  jury,  whether  the  exercise  by  the  parties  was 
for  the  last  thirty  years  as  of  right,  or  upon  the 
understanding  of  a  permission. 

Verdict  for  the  defendant  on  the  pleas  alleging 
the  twenty  and  thirty  years*  user. 

Sir  J.  CampbeU  A.  G.,  Sir  tV.  Follett,  and  fVaU 
son  for  the  plaintiff. 

Cresswellf  Wightman^  and  Corrie  for  the  defend- 
ant. 


(a)  4  Ad.  &  £11.  369. 
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SITTINGS  IN  THE  COMMON  PLEAS, 
AFTER  MICHAELMAS  TERM. 


Westminster, 
November  29. 

A  member  of 
a  joint  stock 
comi 


not  liable  to 
be  sued  for 
the  price  of 
goods  ordered 
hy  the  Com- 
pany to  be 
made  for 
them  before 
he  became 
a  member,  al- 
though such 
goods  were 
delivered  af- 
terwards. 


WHITEHEAD  and  Another  v.  BARRON. 

This  was  an  action  of  assumpsit  for  goods  sold 
and  delivered. 

Plea,   Non  assumpsit. 

The  plaintifis  were  iron-founders,  and  the  ac — 
tion  was  brought  to  recover  5551.^  the  prices  oE 
certain  iron  boilers  delivered  by  them  in  October^ 
1836  to  the  "  United  Kingdom  Patent  Beet-rootr 
Association/'  of  which  association  it  was  alleged 
the  defendant  was  a  member,  and  therefore  liable 
to  the  present  demand. 

It  appeared  that  in  May  1836  prospectuses 
were  issued  by  certain  individuals  for  the  form- 
ation of  the  association  in  question,  announcing 
that  the  capital  was  to  be  250,000/.,  divided  into 
10,000  shares  of  251.  each  ;  that  the  directors  had 
already  made  the  necessary  arrangements  for  com- 
mencing the  business  ;  that  they  had  agreed  for  a 
lease  of  the  premises  ;  and  that  the  apparatus  was 
in  a  forward  state.  In  the  course  of  the  same 
month  the  defendant  wrote  to  the  secretary,  re- 
questing to  be  allowed  to  have  thirty  shares  in  the 
company  ;  the  directors  assented  to  this  applica- 
tion,  and  in  June  the  defendant  paid  the  deposit  of 
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S/.    on  each  share  into  the  bankers  of  the  associ-       i8S9. 
atioxi,  and  subsequently  (in  November)  paid  one  call   ^^^^^^"^^^ 
per  share  ;  but  on  the  second  call  being  made,  he  and  Anothsr 
got  rid  of  his  shares.  3^^;^^^ 

The  boilers  were  delivered  and  accepted  at  the 

company's  premises  in  October  1836,  with  an  in- 

'Voiccf  as  follows :   "  Messrs.  the  United  Kingdom 

Beet-root  Sugar   Association,    two    wrought-iron 

'^oilers  to  order,"  &c.;  but  there  was  no  evidence  by 

^hoih,  or  when,  the  order  was  given.     The  shares 

"^^re  subscribed  for  by  a  very  few  subscribers,  and 

the  association  commenced  operations  in  December 

^836;   but  early  in  the  next  year,  the  subscribers 

'^^king  default  in  complying  with  the  calls,  the 

erectors  abandoned  the  business,  and  were  no 

ioQg^|.  tQ  jj^  jjjgt  ^jj.jj^    j,Jq  ^gg^  Qf  settlement  was 

^^r  drawn  up,  and  deposits  were  paid  apparently 

^^  only  1,100  or  1,200  shares;  on  payment  of  the 

^posits,  certificates  were  issued  by  the  secretary  to 

^^h  shareholder  making  such  payment,  certifying 

^^►t  he  was  the  holder  of  the  shares  therein  men- 

^^^ed  of  the  association.     It  did  not  appear  that 

^^    capital  was  ever  paid  up,  or  that  the  nominal 

?*^^^i^eholder8  were  persons  at  all  competent  to  raise 

^or  the  defendant  it  was  contended,  that  there 
^^  no  actual  partnership  of  which  the  defendant 
^B  a  member ;  that  it  was  a  mere  proposal,  from 
'^'^ich  the  defendant  had  a  right  to  recede  j  and 
^^t,  indeed,  the  association  (such  as  it  was)  ac- 
.   ^lly  formed,  differed  essentially  from  that  pro- 
posed, amongst  other  points,  in  the  essential  one 

VOL.  II.  s 
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1839.       of  the  amount  of  capital  and  the  number  of  shares 
^Jj^JI^!^^^   subscribed  for,  and  on  which  deposits  had  been 
and  Another  paid.    Pitchford  V.  Davis{a)  was  relied  upon. 


9. 

Barron. 


TiNDAL  C.  J.  left  two  questions  to  the  jury,  - — 
1st  Whether  the  defendant  was  ever  a  partner? 
—  2dly.  Whether  he  was  a  partner  at  the  tim^ 
the  order  for  the  goods  was  given? — and  bi^ 
Lordship  requested  them,  in  the  first  instance,  'tx^ 
answer  the  second  question,  because  if  that  we»^^ 
answered  in  the  negative,  the  first  question  beca 
immaterial.  As  to  the  second  question,  his  Lor 
ship  pointed  out  to  the  jury,  that  even  concedi 
the  defendant  to  be  a  partner,  he  had  only  beco 
one  from  the  end  of  May  1836,  and  no  evideo 
had  been  tendered  by  the  plaintiff  as  to  the  ti^ 
when  the  order  was  actually  given ;  but  the  pr^  ■•  ^ 
spectus  issued  in  May  described  the  apparatus  -^^^  ^ 
being  then  in  a  forward  state,  and  announced  th-  -  -^^ 


the  directors  had  then  made  arrangements  - 
commencing  operations.  The  boilers  were  actual  ^^^\ 
delivered  in  October :  and  the  question  for  the  ju-  ~  -^"^ 
was,  whether  they  inferred  that  an  order  of  tX —  -■  "* 
kind,  completed  in  October j  was,  or  was  not,  giv  -^  ^^ 

before  the   defendant  applied   for  and  took  t 

shares?     If  they  thought  the  order  had  then  b^  "^"^ 
given  and  accepted,  the  defendant  could  not       ^ 
made  liable  for  work  done  on  the  credit  of  othe::^^::^^ 
merely  because  the  order  was  completed  and 
goods  delivered  after  his  accession  to  the  cc 
pany. 


(a)  5  Meefl.  &  W.  p.  2. 


i 
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The  jury  found  that  the  defendant  was  not  a       i889. 
meixiber  of  the  company  when  the  order  for  the 
goods  was  given,  and  there  was  accordingly  a 

Verdict  for  the  defendant. 

JCelfyBXid  Martin  for  plaintiff. 
Sir  F.  Pollock^  Bompasj  and  Goulbum,  Seijts., 
for  the  defendant. 


HOGGETr  V.  OXLEY.  Guildhall, 

December  10. 

-Assumpsit  on  a  charterparty,  by  which  the  de-  Where  it  can 
•^^idant  was  bound  to  provide  and  put  on  board  the  from^the' 
plaintiff's  ship  at  Marseilles  a  full  cargo  of  corn,  pleadings  and 

i-rv    i_  -i-r^.,  f  r*  sUtements  of 

*•»   be  earned  to  England,  at  the  rate  of  Js.  per  counsel  that 
quarter.    The  declaration  averred  that  the  defend-  '£,^tie 
^^t   refused  to  furnish  the  cargo,  and  that  in  con-  the  object  of 
^Gqtaence  thereof  the  plaintiff's  ship  was  detained  plaintiff  has 
^*  J%farseilleSf  and  compelled  to  bring  over  an  in-  b!^f?hough 
^^fiicient  cargo  of  other  merchandize.  ail  the  issues 

I^lea,  That  before  any  breach  of  the  contract  fencb^t,  ^  ^ 
^^dared  upon,  anotiier  contract  was  substituted  by 
*^he  parties  in  lieu  of  it,  and  issue  thereon. 

Sompas  Serjt,  for  the  defendant,  claimed  the 
^^Stit  to  begin.  The  only  issue  was  on  him ;  for 
*-*^e  defendant  admitted  the  contract  declared  upon, 
^^cl  the  breach  of  it,  and  relied  solely  on  the  sub- 
stituted contract,  which  he  undertook  to  prove. 

s  2 


252  CASES  AT  NISI  PRIUS,  C  P. 

18S9.  Richards  J  contrd.    The  action  is  brought  for 

substantial  damages,  and  the  amount  of  tliose  da- 
mages must  be  matter  of  proof  to  be  produced  by 
the  plaintiff.  He,  therefore,  according  to  the 
present  practice,  is  the  party  entitled  to  begin. 

Maule  J.  said,  it  seems  to  me  impossible  to 
lay  down  any  precise  rule  on  a  matter  of  this  kind ; 
each  case  must  stand  on  its  own  circumstances,  and 
the  Judge  must  collect  from  the  pleadings  and 
statements,  as  well  as  he  can,  whether  the  action 
be  brought  to  recover  substantial  damages,  and 
whether  the  plaintiff  is  under  the  necessity  of  giving 
evidence  to  satisfy  a  jury  what  the  amount  of  those 
damages  ought  to  be.  It  seems  to  me  that  in  this 
instance  the  plaintiff  will  be  under  that  necessity, 
and  that  he  therefore  has  a  right  to  begin. 

The  plaintiff  accordingly  began. 

The  defendant  afterwards  abandoned  his  plea ; 
and  in  the  result  the  only  question  between  the 
parties  was  the  amount  of  damages. 

Verdict  for  the  plaintiff,  (a) 

Richards  and  Wordsworth  for  the  plaintiff. 
Bompas  Serjt.  for  the  defendant. 


(a)  See  Ridg'way  v.  Eutbankf  supra,  p.  217. 
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INGRAM  V.  LAWSON.  guildhall, 

December  12. 

Case  for  a  libel  published  in  the  Times  newspaper  Where  a  plea 
on  the  plaintif]^  in  respect  of  his  business,  as  mas-  murredto.the 
ter  and  owner  of  a  ship  called  the  LarkinSj  and  f^g^^^of^^ 
^so    on    the   ship,   stating    that    the    ship   was  issues  joined 
not  sea-worthy.  t^t^'r^^ 

Pleas.    Not  Guilty ;  and  2dly,  that  the  ship  was  *?  a^^^e^t  to 

,  ^    •' ,  1         .  .    .       1    the  matters 

tiot  sea-worthy.  On  these  pleas  issues  were  joined,  aiiegedinthe 
There  was  another  plea,  which  was  demurred  to,  mmreTto  as 
^nd  judgment  was  given  for  the  plaintiff.     The  matters  ad- 

^  J  J  •     xi  1  !•  X      .       .1.      mittedbytho 

tecord  was  made  up  in  the  usual  form,  to  try  the  plaintiff, 
issues,  and  also  to  assess  the  damages  in  respect  of  J^^^ul**^ 
the  matters  whereof  the  defendant  had  put  himself  assess  the  da- 
on  the  judgment  of  the  Court.  de^^J^.t' 

well  as  to  try 

Pfo//,  for  the  defendant,  in  his  address  to  the     ^  **^"^' 
'ury  was  proceeding  to  advert  to  the  plea,  and 
comment  on  the  facts  stated  in  it ;  upon  which 

KeUy  objected  that  the  defendant  had  no  right 
to  treat  that  plea  or  the  facts  stated  in  it  as  evi- 
dence in  the  cause  at  all ;  otherwise  it  would  be 
Only  for  a  party  to  plead  a  bad  plea  to  provoke  a 
tlemurrer,  and  so  get  the  advantage  of  his  own 
statement  without  any  proof.  That  in  fact,  the 
matters  whereon  the  jury  were  to  assess  damages 
^ere  only  the  matters  in  the  declaration. 

Piatt  contended  that  he  had  a  right  to  advert  to 
the  whole  record  before  the  Court ;  and  the  plain- 

s  3 
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1839.  tiff,  by  demurring  to  the  plea,  had  admitted  the 
facts  stated  therein  ;  that  it  had  recently  been  de- 
cided in  the  Common  Pleas  that  it  was  necessary  to 
make  up  the  record  in  this  form,  when  a  demurrer 
to  a  plea  had  been  decided  in  favour  of  the 
plaintiff. 

Maule  J.  That  goes  to  show  that  you  have 
no  right  to  use  the  privilege  you  claim.  I  thought 
at  first  the  form  of  the  record  was  voluntary  on  the 
plaintiff's  part,  and  so  he  might  have  given  yoi: 
the  right  to  use  it ;  but  I  am  now  quite  clear  thai 
you  have  no  right  to  use  the  demurrer,  to  the  ex. 
tent  of  admitting  the  facts  in  the  plea :  you  cannoi 
so  take  advantage  of  your  own  wrong  statement 
I  think  you  cannot  advert  to  the  plea. 

Verdict  for  the  plaintifi. 

KeUy^  Channel,  and  John  Henderson  for  th« 
plaintiff. 

Piatt  and  Humfrey  for  the  defendant. 


Guildhall,  OSBORN  and  Others  V.  THOMPSON. 

December  16. 

In  an  action     AssuMPsiT  ou   the  Warranty  of  a   horse.      TTJ 
rantyofa        declaration  averred  that  the  defendant  undertow 

JSSng     *^^'   *^^  ^^^^^    ^^^^   sound,    except   crib-bitin^ 
that  the  horse  breach,  that  the  horse  was  not  sound  except  cri 

was  sound,  * 

and  issue 

joined  thereon,  the  plaintiff  is  entitled  to  begin.     Where  the  horse  warranted  is  e%t 

bited  to  the  jury  in  the  presence  of  witnesses  during  the  defendant's  case,  the  plaint. 

cannot  call  veterinary  witnesses  attending  the  view  to  give  their  then  opinion,  he  hswc 

had  the  opportunity  of  inspection  before  closing  his  case. 
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biting,  but  on  the  contrary  was,  besides  and  except 
crib.biting,  unsound.  Plea,  that  the  horse  was,  be- 
sides and  except  crib-biting,  sound ;  and  of  this,  &c. 

-Bampas  Seijt,  for  the  defendant,  claimed  the 
li^ht  to  begin.  He  said  that  the  point  had  been 
8o  decided  by  Coleridge  J.,  at  the  last  Bristol  As- 
sizes  in  a  cause  of  Fisher  v.  Jot/ce  (a),  in  a  record 
containing  precisely  the  same  words,  as  to  this 
point :  that  the  real  question  was,  whether  the  de- 
fendant had  performed  his  contract;  the  affirm- 
l^tion  of  that  issue  is  on  him ;  and  unless  he  proves 
^t»  the  plaintiff  is  entitled  to  a  verdict 

-^tcherley  Seijt,  contrcU  The  affirmative  of 
P ''Oof  is  on  the  plaintiff;  the  test  adopted  now  by  a  11 
.  *^^  Judges,  is,  who  would  be  entitled  to  the  verdict 
**  *^o  evidence  were  given  ?  The  plaintiff  must  prove 
^*^^  unsoundness,  or  he  would  not  be  entitled  to  a 
^^x*dict ;  he  must  prove  that  the  defendant  broke  his 
^^^^^tract:  and  he  cited,  ex  relatione  Talfourd  Seijt,  a 
^^^e  in  which  the  Chief  Justice  had  ruled  that,  on  si- 
^^Vlar  pleadings,  the  plaintiff  was  entitled  to  begin. 

Erskine  J.  If  there  were  no  other  decision 
^u  this  point  than  that  of  my  brother  Coleridge, 
^nd  I  had  to  act  on  that  as  his  abiding  opinion, 
^uch  is  my  respect  for  his  judgment  that  I  should 
liesitate  to  act  in  opposition  to  it,  though  in  prin- 
ciple I  were  of  the  opposite  opinion.  But  I  happen 
to  have  talked  with  that  learned  Judge  on  the  sub- 


Sd5 


183a 


OsBORNand 
Otubbs 

V. 

Thompson. 


(a)  This  case  has  been  omitted  by  the  editors,  for  the  reason 
alluded  to  by  his  lordship. 

s  4 
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1839.      ject  of  his  ruling  in  that  case,  and  I  know  that  he 
^^^^JJ^j   entertains  doubts  as  to  its  correctness  ;  I  have  also 
Othbss      to  set  against  his  opinion  the  ruling  of  the  Chief 
Thompsoh.   Justice  to  which  reference  has  been  made.    I  must 
therefore  look  to  principles  for  my  decision ;  and  it 
1  do  that,  I  am  clear  that  the  plaintiff  is  entitled  to     ^ 
begin.     The  true  test  is,  on  whom  is  the  burden'   ^ 
of  proof?     Suppose  this  an  undefended  cause,    .^ 
would  the  plaintiff  be  entitled  to  a  verdict  ?  Clearly    ^ 
not,  without  calling  witnesses.     And,  supposing 
him  to  call  witnesses  who  were  entirely  to  bre 
down,  would  not  the  defendant  be  entitled  to 
verdict?    On  the  other  hand,  if  the  defendant 
were  to  begin,  and  to  call  witnesses  who  kneii 
nothing  about  the  matter,  would  the  plaintiff  b^ 
entitled  to  a  verdict?    Clearly  not,  without  prooif^ 
that  the  horse  was  unsound.     The  unsoundness 
must  consist  in  some  particular  disease  or  defect; 
and  proof  must  be  given  of  its  existence,  or  it  can 
not  be  presumed. 

The  plaintiff  accordingly  began. 

The  cause  lasted  over  the  first  day ;  and  on  the 
morning  of  the  second  day  the  horse  was  exhibited 
to  the  jury,  in  the  presence  of  many  witnesses  and 
the  attorneys.  This  was  done  at  the  suggestion 
of  the  Judge,  after  several  witnesses  had  been  called 
for  the  defendant.  It  had  been  stated  during  the 
plaintiff's  case  that  the  horse  was  in  a  stable  hard 
by,  in  obedience  to  a  notice  to  produce  him  given 
by  the  plaintiff's  attorney ;  but  no  application  was 
made  on  the  plaintiff's  part  to  see  him,  or  to  allow 
veterinary  surgeons  to  see  him.  At  the  close  of 
the  case  for  the  defendant^ 


AFTER  MICHAELMAS  TERM,  3  VICT.  257 

Atcherley  Serjt.  applied  to  be  allowed  to  recall  18S9. 

Ixis  veterinary  witnesses,  to  speak  as  to  their  exa-  qT^^^^'^^a 

ixiination  of  the  horse  this  morning.  Others 


Erskine  J.  said  he  could  not  allow  it  without 

'fche  consent  of  the  defendant's  counsel ;  that  the 

plaintiff  had  the  opportunity  of  seeing  the  horse 

Ibefore  the  close  of  his  case,  and  might  have  given 

^^is  evidence  in  chief. 

The  witnesses  were  not  allowed  to  be  recalled. 

The  jury  were  ultimately  discharged  without 
agreeing  on  their  verdict. 

Atcherley  Serjt,  Humphrey ^  and  Bramwell^  for 
the  plaintiff. 
Bompas  Serjt.,  and  Shee,  for  the  defendant. 


Thompson. 


SMITH  and  Others,  Assignees  of  FRANCIS      Guildhall, 


MORGAN  t;.  MORGAN. 


December  19. 


Taov£R  for  divers  bills  of  exchancce,  and  e^oods  T**®  <^eciara- 

j     ,  -  &  »  ©  tionsofaparty 

and  cnattels.  suing  as  a  re- 

Pleas.     1st.  Not  Guilty.     2d.'  No  bankruptcy.  SfSli?'' 

3d.   Plaintiffs  not  possessed.  made  before 

he  became 
such,  are  evi^ 

Talfourd  Serjt  for  the  defendant,  asked  one  of  dence. 
the  plaintiff's  witnesses  whether,  on  a  particular  ^^^Ifhad 

occasion  which  happened  prior  to  the  bankruptcy,  b©en  exa- 
mined before 
Commission- 
ers of  Bankrupt  shortly  after  the  act  of  bankruptcy,  Semble,  that  he  may  refer  to  the 
deposition  he  then  made,  for  the  purpose  of  refreshmg  his  memory  as  to  the  date. 


«58 


1839. 


Smith  and 
Others 

V. 

Morgan* 
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be  had  not  heard  the  plaintiff  Smith  say  something 
relating  to  the  transaction  in  question. 

Sir  F.  Pollock  objected  that  the  declaration  of  a 
party,  clothed  with  a  representative  character,  made 
before  he  became  such,  could  not  be  evidence  to 
affect  the  interests  of  the  creditors :  there  was  no 
connection  between  them  till  the  appointment  of 
assignees ;  the  declaration  of  an  executor,  though 
party  to  the  record,  made  before  the  death  of  the 
testator,  could  not  be  evidence. 

TiNDAL  C.  J.  Such  a  distinction  is  new  to  me ; 
the  general  rule  is,  that  the  declarations  of  a  party 
to  the  record  are  evidence :  and  there  seems  to  me 
nothing  to  take  this  out  of  the  rule. 

The  question  objected  to  was  accordingly  put. 

Sir  F.  Pollock  for  the  plaintiff  called  a  shopman 
of  the  bankrupt  who  had  been  examined  before  the 
commissioners  to  prove  the  act  of  bankruptcy. 
The  witness  said  now  he  was  uncertain  whether  an 
execution  (material  to  be  proved  in  order  to  show 
an  act  of  bankruptcy)  was  put  in  on  the  4th  or  the 
5th  day  of  May,  1838, 

Sir  F.  Pollock  then  proposed  to  put  into  the 
witness's  hand  his  deposition  taken  before  the  com- 
missioners on  the  l@th  Mat/  1838,  to  refresh  his 
memory. 

Talfourd  Serjt.  objected  that  this  could  not  be 
done ;  that  it  would  in  effect  be  cross-examining 
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the  party's  own  witness,  and  leading  him  to  say  in       18S9. 

the  box  what  he  had  said  before ;  it  was  on  this  siIiTHand 

principle  that  an  examination  taken  by  an  attorney  Others 

in  the  cause  could  not  be  put  into   a  witness's  Morgan. 
hand  for  the  purpose  now  proposed. 

Sir  F.  Pollock.  The  rule  is  universal,  that  what 
a  witness  writes,  or  what  is  taken  down  in  writing 
for  him,  immediately  after  a  transaction,  is  admis^ 
sible  to  refresh  his  memory.  Even  an  account 
given  to  the  attorney,  if  read  over  and  signed  by 
the  party,  immediately  after  the  transaction,  may 
be  so  used. 

TiNDAL  C.  J.  I  find  it  decided  by  a  case  in 
Espinasse^s  Reports  (ja\  that  an  aged  witness  may 
.refer  to  his  depositions,  taken  shortly  after  the  al- 
leged bankruptcy,  for  the  purpose  of  refreshing  his 
memory  as  to  the  date  :  I  shall  therefore  allow  it 
to  be  done  now  in  obedience  to  that  case.  I  say 
nothing  as  to  the  case  put  of  an  examination  by 
an  attorney. 

On  the  witness  being  desired  by  Sir  F.  PoUock 
to  read  the  whole  deposition, 

Talfourd  Seijt.  again  objected,  and 

TiNDAL  C.  J.  said,  I  cannot  allow  him  to  look  at 
more  than  the  date  of  the  transaction  as  to  which 
he  is  uncertain.     It  would  be  leading  a  witness  too 


(a)  Vaughan  v.  Marlin,  1  Esp.  ^^O. 
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much  to  attempt  to  bind  him  down  to  all  that  he 
had  thus  said. 

Verdict  for  the  plaintiff. 

Sir  F.  Pollock  and  Humfrey  for  the  plaintiff. 
Talfourd  Serjt.  and  Bagster  for  the  defendant. 


SITTINGS  IN  THE  COURT  OF  EXCHEQUER  IN  AND 
AFTER  MICHAELMAS  TERM,  S  VICT. 


SITTINGS  IN  TERM. 


Guildhall. 


In  an  action 
on  the  case 
for  n^ligent 
driving  where 
the  dmnd- 
ant's  posses- 
sion of  the 
carriage,  al- 
leged to  have 
b^  negli- 
^ntly  driven, 
IS  stated  in  the 
declaration  by 
way  of  induce- 
ment, such 
possession  is 
admitted  h\ 
the  plea  of 
Not  Ouilty. 


EMERY  V.  CLARK. 

Action  on  the  case  for  negligently  driving  against 
the  plaintiff. 

The  declaration  stated,  in  the  form  of  induce, 
ment,  that  the  plaintiff  was  lawfully  passing  along 
the  highway,  and  that  the  defendant  was  possessed 
of  a  certain  carriage  which  he  was  then  driving  by 
a  certain  servant  of  his.  The  declaration  then 
alleged,  in  the  usual  way,  that  the  defendant,  by 
his  said  servant,  so  negligently  drove  his  said 
carriage,  that  by  and  through  his  negligence,  &c. 
in  that  behalf,  &c. 

Plea,  Not  Guilty. 

The  plaintiff  closed  his  case  without  giving 
evidence  that  the  carriage  which  ran  against  him 
belonged  to  the  defendant,  or  that  the  person 
driving  it  was  a  servant  of  the  defendant,  where- 
upon 


<;«)  5  New  Ca.  678. 

^  ^)  Since  this  case  was  tried,  that  of  Wolfe  v.  Beard  (referred 

^^    tfcy  the  defendant's  counsel,)  came  on  to  be  argued  in  the 

^^^^^ort  of   Queen's  Bench;    but  Humjrey  admitting  that  if 

-* '^^^em^r  v.  LikUe  were  good  law,  he  could  not  support  his 

Y^*^  in  Wcife  v.  Btard^  the  Court  intimated  that  they  concurred 

^n  ^IiQ  decision  of  the  Court  of  Common  Pleas  in  the  case  men- 

"Oxied,  and  Humfrei/'s  rule  was  accordingly-  discharged  with- 

^^^  argument.    It  may  be  taken,  therefore,  to  be  settled  that 

^     plea  of  Not  Guilty  to  an  action  of  this  nature  admits. 
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Hufnfret/  objected,  that  some  proof  was  neces-        18S9. 

sary  of  these  facts,  for  that  the  plea  of  Not  Guilty 

^^y  admitted  the  inducement,  properly  so  called, 

^nd  Hot  the  very  act  complained  of  as  the  gist  of 

the  action  :  and  he  stated  that  the  point  was  now 

pending  in  the  Queen's  Bench,  in  a  case  of  Wol/e 

V.  Beard. 

^yleSy  for  the  plaintiff,  was  about  to  give  some 

^^dence  to  meet  the  objection,  when  Alderson  B. 

^topped  him,  saying  it  had  recently  been  decided 

^y  the  Court  of  Common  Pleas,  in   Tavemer  v. 

^itiU  (a),  and  he  saw  no  ground  for  dissenting  from 

^^t  decision,  that  the  ownership  of  the  carriage, 

^^  cl  the  fact  of  its  being  driven  by  the  defendant's 

^^^vant,  as  alleged  in  the  inducement,  was  ad- 

'^^itted  by  the  plea  of  Not  Guilty.     His  Lordship 

*«^refore  refused  to  allow  the  plaintiff  to  occupy 

'^^^^e  in  proving  what  was  admitted  on  the  record. 

*^he  evidence  was  not  given. 

Verdict  for  the  plaintiff,  (i) 

-^^t/Ies  for  the  plaintiff. 

umjrey  for  the  defendant. 
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SITTINGS  AFTER  TERM. 


WBSTMIN.TER.  CRANK  V.  FRITH. 

November  28. 

Debt  on  bond. 
Where  the  Pleas.     1st  Nou  est  Jactum.     2d.  Fraud  and 

S2?to  m    covin,  and  other  pleas. 

instniment 

K  ^Tb.       The  bond  was  attested  by  one  CrundweU,  a  sub- 

strument  can    scribing  witness,  who  had  become  blind  ;  and  a 

^thout^caU-    witness  was  called  who  proved  the  fact  of  Crtmd^ 

ing  him.         weWs  blindness  and  his  handwriting  ;  but  on  cross 

examination  he  stated  that  Crundwell  was  well,  and 

in  attendance  about  the  court.     The  handwriting 

of  the  defendant  was  also  proved. 

Hvmfrey  contended  that  the  evidence  was  not 
sufficient  without  calling  the  subscribing  witness 
— that  though  blind,  he  might  remember  the  trans- 
action. 

Jervis^  contrdj  cited  Wood  v.  Drury  (a),  1  Star, 
kie  on  Evidence,  325. ;  Roscoe  on  Evidence,  82. ; 
and  Pedler  v.  Paige,  (i)     He  said  the  rule  was 

;  under  the  new  rules,  not  only  the  plaintiff's  ownership  of  the 

carriage  injured  (which  is  properly  matter  of  indacement, 
within  the  terms  of  the  Rule  IV.  Hilary  Term,  4  W.  4.^, 
but  also  the  fact  of  the  defendant's  ownership,  and  6f  im 
being  the  party  who  drove  the  carriage  alleged  to  hare  been 
negligently  driven,  if  those  facts  (in  themselves  not  strictly 
matter  of  inducement)  are  alleged  in  that  part  of  the  dtelar- 
ation  which  usually  contains  what  is  matter  of  inducement, 
(a)  1  Ld.  Raym.  734.  (b)  1  Moo.  and  Rob.  iSS. 
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isatisfied,  by  simply  proving  the  handwriting  of  the       i8S9. 
attesting  witness :  if  the  other  side  required  more, 
he  should  call  the  attesting  witness. 

Lord  Abingee  said  he  was  decidedly  of  opinion, 
that  the  bond  ought  not  to  be  read  without  calling 
the  witness ;  that  he  did  not  agree  with  the  prin- 
ciple of  the  text  writer,  or  assent  to  the  authority 
of  the  cases :  the  witness  might,  on  recollection, 
give  material  evidence  relating  to  the  transaction. 

Upon  this,  JerviSj  for  the  plaintifi^  called  the 
witness,  and  the  jury  found  a 

Verdict  for  the  plaintiff. 

Jervis  and  Perry  for  the  plaintiff. 
Humfrey  for  the  defendant 


CARTER  V.  JOHNSON  and  Others. 

Trespass  for  breaking  and  entering  a  dwelling-  in  trespass,  on 
house,  and  taking  goods.  ^^,^;  |;„y ^ 

Pleas.     Not  Guilty.    2dly.   As  to  taking  the  2.  That  the 
goods,  that  the  goods  were  not  the  goods  of  the  ^^T^rgoods 
plaintiff,  in  manner  and  form,  &c.    3dly.  That  the  ^^f  f^j"*^^ 
defendants,  sheriffs  of  London^  seized  the  goods,  at  thereon,  the 
the  time  when,  &c.,  under  a  writ  of  execution  not^set^piro! 
against  one  Bright^  and  that  the  goods  vfereBrighfs  P®**^  "*  * 
goods,  not  the  plaintiff's,  in  manner  and  form,  &c.    der  whoin  he 

does  not  jus- 
tify, in  answer 
to  the  plaintiff's  possession. 
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18S9.  The  plaintiff  claimed  under  a  bill  of  sale,  mad< 

^"^^[^1^1^     by  Bright  in  January  1839f  and  the  main  questioi 
V.         in  the  cause  was,  whether  the  bill  of  sale  wa 
^Othee^    fraudulent,  as  against  creditors ;    but  Humfrey^  ii 
opening  his  case  for  the  defendant,  said,  he  shoulc 
put  the  plaintiff  out  of  court  by  proving  the  bank 
ruptcy  of  Bright  at  the  time  of  the  alleged  bill  oi 
sale;  that  a  fiat  issued  in  Jtme  1838  against  hinii 
under  which  he  was  declared  a  bankrupt,  and  as- 
signees appointed ;  and  further,  that  the  bill  of  sale 
•  was  in  fact  itself  an  act  of  bankruptcy,  and  passed 
no  property  to  the  plaintiff;    that  the  property 
being,  under  these  circumstances,  in  the  assignees, 
the  defendants  would  be  entitled  to  a  verdict  or 
the  second  plea* 

Petersdorff^fox  th  e  plaintiff,  contended  that  the 
evidence  was  inadmissible,  and  that,  in  trespass, 
possession  was  suflScient  proof  of  property.  He 
cited  Heath  v.  MiUward  {a\  where,  in  trespass 
qtiare  clausumfregitj  the  court  held  mere  posses- 
sion sufficient  to  entitle  the  plaintiff  to  a  verdict 
on  a  plea  alleging  that  the  close  was  not  the  pla;n. 
tiff's  close. 

Humfrey  said  that  the  contrary  rule  had  been  laid 
down  in  an  action  of  trover,  where,  under  the  plea 
of  Not  possessed,  the  defendant  was  allowed  to 
show  that  the  plaintiff  had  no  property  in  the 
goods. 


(a).2NewCa.  98. 
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X-^ord  Abing£r  C.  B.    The  defendants  are  prima       i839. 
facie  wrong   doers,   and  mere  possession    in   the     ^'^T^^'^^^ 
plaintiff  is  enough  against  a  wrong-doer.     The  de-  «. 

fendants  did  not  commit  the  act  complained  of  ^""^^^^^^^ 
under  the  authority  of  the  assignees;  for  the  exe- 
ciation  was  put  in  adversely  to  their  title.  The 
co.se  in  the  Common  Pleas  appears  to  me  to  have 
d^ci^led  the  present  question,  and  I  think  the 
e%riclcnce  not  admissible. 

Tlie  evidence  was  rejected. 

Verdict  for  the  plaintiff. 

J^^lhf  and  Petersdorfffov  the  plaintiff. 
^'^wmfrey  for  the  defendant. 


""OL.  II. 


CASES 

ARGUED  AND  DECIDED 

AT   NISI    PRIUS 
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3  Vict. 


ADJOURNED  SITTINGS  IN  THE  COMMON  PLEAS. 


IS-K). 


Guildhall, 
Feb.  17. 


NORRIS  t'.  SOLOMON. 


A  note,  writ- 
ten by  a  cre- 
ditor, at  the 
foot  of  an 
account,  re- 
questing the 


jjlssuMPSiT  for  goods  sold  and  delivered. 
Plea,  General  Issue — No?i  assumpsit. 
To  prove  the  amount  of  the  goods  sold,  the 
plaintiff  called  a  witness,  who  said  that  he  was  a 
l^at^counf  ^^^^^  ^^  Messrs.  Oliver  Sf  Son,  accountants ;  that  he 
to  A.  B.,  and  reccivcd  from  them  a  written  account,  which  had 
ditordeiiverS  hecu  handed  to  them  by  the  plaintiff  for  the  purpose 

to  A.  B.,  for 

the  purpose  of  his  getting  in  the  money  for  the  creditor,  is  not  a  bill  of  exchange,  or 

order  for  payment  of  money  within  he  Stamp  Act. 


Solomon. 
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of  getting  in  the  amount ;  that  he  called  upon  the       i840. 
defendant  with  that  account,  and  shewed  it  to  him,     ^^tP'^"^^ 
and  that  a  conversation  took  place  between  the  wit-  v. 

ness  and  the  defendant,  amounting,  as  it  was  said,  to 
an  admission  by  the  latter  that  the  sum  mentioned 
in  the  account  was  due  to  the  plaintiff;  but  the 
amount  could  only  be  proved  by  reference  to  that 
written  account,  which  was  in  the  following  form  : 

*'  Mr.  Samuel  Solomon^  50*  Long  Laney  Smithfield^ 

"  Dr.  to  R.  Norris. 

"  1839-  January  22.  To  goods    -  ^8  14  0 

''  May    9.  Ditto    -      -     1     6  0 

"  September  19.  To  bill  unpaid  19  19  ^ 

"28.  To  goods     -     4     5  5 


£34,     4     7 
August  "il.  Cash  5^3 
Ditto     4 

£1      -700 


£'2ri     4     7 


And  at  the  foot  of  the  account  the  plaintiff  had 
written  the  words  following  : 

"  Mr.  Solomon^ 

"  Please  to  pay  the  above  account  to 
«*  Me^T^.OUver^Son^  T.Lawrence  Lane^sLud  oblige, 

•*  Yours  respectfully, 
"  R.  Norris. 

"  24th /)ec.  1839." 
T  2 
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1840.  Bompas  Serjt,  for  the  defendant,  objected  that 

the  instrument  was,  in  operation  of  law,  a  bill  of 
exchange,  or  order  for  the  payment  of  money, 
within  the  words  of  the  Stamp  Act  (55G.3.  c.l84.)» 
and  could  not  be  used  in  evidence  without  a  bill 
stamp. 

The  learned  Judge  recalled  the  witness,  to  as- 
certain whether  OUver  ^  Son  had  any  interest  in 
the  sum  sought  to  be  collected,  or  whetlier  the 
account  was  delivered  to  them  merely  as  agents  of, 
and  for  the  benefit  of,  the  plaintiff.  The  witness 
proved  that  the  latter  was  the  fact ;  whereupon 
GriffeTij  for  the  plaintiff,  maintained,  that  the 
memorandum  at  the  foot  of  the  account  did  not 
amount  to  a  bill,  or  order  for  the  payment  of  mo- 
ney. OUver  <§'  So7i  were  merely  the  agents  of  the 
plaintiff,  to  whom  he  requests  the  money  to  be 
paid,  not  on  their  own  account,  but  for  him. 

Bompas  Serjt.  submitted  that  it  made  no  differ- 
ence whether  the  payees  were  to  receive  the  money 
for  themselves,  or  for  the  plaintiff:  if  that  circun)'* 
stance  prevented  an  instrument  from  amounting  to 
a  bill  of  exchange,  half  the  instruments  drawn 
abroad  and  intended  for  bills  would  not  be  such, 
for  it  was  every  day's  practice  to  make  foreign  bills 
payable  to  some  party  in  this  country,  merely  as 
agent  for  the  drawers,  and  on  their  account. 

Maule  J.  I  am  of  opinion  that  this  is  not  a  bill 
of  exchange,  nor  anything  like  one. 

Bompas  Scijt.  tendered  a  bill  of  exceptions  to 
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the  ruling  of  the  learned  Judge ;  but  his  Lordship        i840- 
said  he  had  no  doubt  upon  the  subject,  and  the 
document  was  accordingly,  under  his  Lordship's 
direction,  received  in  evidence. 

Verdict  for  the  plaintiff, 
with  a  certificate  for  immediate  execution. 

Griffen  for  the  plaintiff. 
Bompas  Serjt.  for  the  defendant. 


ADJOURNED  SITTINGS  IN  THE  EXCHEQUER. 


GREEN  and  Another  v.   SUTTON,  UNDER.   Guildhall, 
HILL,   WHITEHOUSE,    JOHNSON,     and      ^^**  ^^• 
Seventeen  Others. 

jIssumpsit  against  the  defendants  as  drawers  of  l"  ^  action 
a  bill  of  exchange  :  2d  count  for  goods  sold  and  a  defendant' 
delivered.  tl^^J^' 

Plea  (by  the  four  defendants  above  named),  as  ment  by  de- 
to  the  first  count,  that  they  did  not  draw  the  bill  (^m^tent  * 
of  exchange  modo  etformdy  &c. ;  as  to  the  second  ^^*"T.  ^^J^ 

count,  Non  aSSUmpserunt.  against  other 

The  other  seventeen  defendants  suffered  judg-  ^ho"pi^%o 
ment  by  default.  t*>e  action. 

The  defendants  were  sued  as  the  members  of  a 
joint  stock  company,  called    **  The  Birmingham 
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1840.  Patent  Horse-shoe  and  Iron  Tip  and  Heel  Com- 

^^^'^^""^  pany.*'     The  bill  in  question  was  drawn  by  J.  S.j 

Another  Ostensibly  as  agent  for  the  company,  and    there 

Sutton  and  ^^^  ^^  question  but  that  the  goods  had  been  sold 

Others,  and  delivered  to  the  company. 

In  order  to  prove  that  the  defendants,  who 
pleaded  to  the  action,  were  liable  as  members 
of  the  company,  Wightmariy  for  the  plainti£&, 
called  one  of  the  seventeen  defendants  who  had 
suffered  judgment  by  default. 

Piatt  objected  that  the  witness  was  incompetent 
to  give  evidence  for  the  plaintiffs.  He  had  a  direct 
interest  to  divide  his  liability  with  the  four  defend- 
ants, who  denied  that  they  were  members  of  the 
company ;  and  it  had  been  decided  by  numerous 
authorities  that  such  an  interest  was  sufficient  to 
exclude  his  testimony. 

Wightman^  contra.  It  is  true  the  witness  has 
the  degree  of  interest  which  has  been  pointed  out, 
in  establishing  the  liability  of  his  co-defendant : 
but,  then,  he  has  a  still  greater  interest  on  the 
other  side  ;  for  if  the  plaintiffs  do  not  succeed  in 
fixing  the  defendants,  who  have  pleaded,  the  ac- 
tion, being  ex  contractu^  will  fail  even  against 
those  who  have  suffered  judgment  by  default;  and 
so  the  witness  will  be  released  not  only  from  a  part 
of  his  liability,  but  from  his  entire  liability  to  the 
action.  If  the  interest  of  the  witness  be  in  equili- 
briOf  he  is  competent ;  a  fortioriy  where  (as  in  the 
present  case)  he  has  a  greater  interest  against  the 
party  calling  him,  than  in  favour  of  that  party. 
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The  mere  circumstance  of  his  being  a  co-defendant 
ivoiild  not  exclude  him.  (JVorrall  v.  Jones  (a).) 

Piatt y  in  reply.  In  Worrall  v.  Jones^  the  de- 
fendant, who  suffered  judgment  by  default,  was 
admitted  as  a  witness  against  the  co-defendants, 
but  they  were  merely  sureties  for  the  witness,  and 
against  whom  he  could  have  no  right  to  contribu- 
tion :  the  objection,  therefore,  against  his  compe- 
tency did  not  apply. 

Lord  Abinger  C.  B.  The  witness  certainly  is 
not  competent.  He  admits,  by  suffering  judgment 
by  default,  that  he  is  liable  to  the  plaintiff's  de- 
mand. Surely,  then,  he  is  directly  interested  in 
throwing  part  of  that  burden  on  another  person. 

The  witness  was  rejected. 

Wightman  then  produced  the  deed  of  settle- 
ment, to  show  that  the  three  defendants,  Underhill^ 
Whitehouse^  and  Johnson  were  parties  to  it ;  but, 
on  its  being  produced,  it  appeared  that  PPliitehouse 
and  Johnson  had  not  executed  it,  but  that  Under- 
hill  (with  whom  they  were  in  partnership)  had 
executed  it  in  the  form  following :  "  Underhill 
and  Co." 

Lord  Abinger  C.  B.  That  will  not  do  :  a  part- 
ner has  no  presumed  authority  to  execute  deeds 
for  his  copartners :  unless  you  can  shew  that  Under- 
hill  was  authorized  by  deed  to  do  so,  you  cannot 
make  the  execution  by  Underlull  available  against 
Whitehouse  and  Johnson. 
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1840. 


Green  and 
Another 

17. 

Sutton  and 
Others. 


(a)  7  Bingh.  395. 
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1840. 


Green  and 

Another 

r. 

Sutton  and 
Others. 


The  plaintiffs  could  not  carry  the  case  further 
against  these  three  defendants,  and  there  was  a 

Nonsuit,  (a) 

Wightman  and  Smithies  for  the  plaintiff. 
Piatt  and  Humjrey  for  the  defendants. 


(a)  It  has  been  decided,  that  a  defendant  who  suffers  judg- 
ment by  default  in  an  action  on  a  contract,  is  not  compe- 
tent for  the  other  defendants  to  negative  the  contract,  on  the 
ground  that,  by  procuring  a  verdict  for  the  defendant  who 
pleads,  he,  in  effect,  discharges  himself  also  from  liability 
\Br(AX3n  v.  Fox,  I  Phill.  fTvid.  78.);  and  it  has  also  been  held 
that  he  is  not  a  competent  witness  for  the  plaintiff,  on  the 
ground  taken  in  the  principal  case,  viz.  that  he  has  an  interest 
in  establishing  his  right  to  contribution  against  the  co-defend« 
ants  ( Broxon  v.  Brotvtiy  4  Taunt.  752. ;  Mant  v.  Maintoaring^ 
8  Taunt.  IS9.):  but  it  seems  difficult  to  understand  how  a 
witness  can  be  thus  interested  on  both  sides.  When  it  is  esta- 
blished on  which  side  the  interest  of  the  witness  preponderates, 
he  becomes  a  competent  witness  for  the  other  side ;  and  if 
both  the  decisions  can  be  supported,  it  would  seem  that  it  can 
only  be  on  account  of  the  difficulty,  amounting  almost  to 
impossibility,  of  ascertaining  at  the  trial  on  which  side  the 
interest  doe$  preponderate ;  for  that  question  would  seem  to 
depend  upon  the  proportion  that  the  costs  of  the  action 
(which  the  witness  would  get  rid  of  by  procuring  a  verdict  for 
the  co-defendant)  bear  to  the  amount  of  contribution»  which, 
by  procuring  a  verdict  for  the  plaintiff,  he  would  entitle  himself 
to,  as  against  the  co-defendant.  Considering,  however,  the 
present  leaning  of  the  courts  against  the  exclusion  of  evidence, 
it  might,  perhaps,  be  supposed  that  the  difficulty  of  ascertaining 
on  which  side  the  balance  of  interest  preponderates,  should  ra- 
ther be  a  ground  for  admitting  the  witness,  (subject  to  observ- 
ations as  to  the  degree  of  credit  due  to  him,)  than  for  rejecting 
him  altogether. 


CASES 

ARGUED  AND  DECIDED 

AT  NISI  PRIUS 

IS  THE   COURTS   OF 

QUEEN'S  BENCH,  COMMON  PLEAS,  AND 
EXCHEQUER, 

AND  OS  THE 

NORTHERN  AND  WESTERN  CIRCUITS. 


SPRING  ASSIZES,  3  VICTORIA. 
YORK. 
Coram  Coleridge  J. 


1840. 


WOOD  and  Others  v.  MACKINSON  and       ^^^ 
Another.  ^««*  »• 


A  witness 
called  under  a 


JlsstTUPsiT  for  goods  sold  and  delivered. 

-  Plea,  non-assumpsit.  ^Sc"  of 

counsel  as  to 

CressweJI,  for  the  plaintiffs,  called  one  Mansell  t^spo^to  a 
into  the  box,  who  was  sworn  in  the  usual  way ;  transaction,  is 

ii/.iii  .  !•  not  liable  to 

but  before  he  had  put  any  question  to  the  witness,  cross-examin- 
he  said  he  had  been  rais-instructed  as  to  what  the  "JJom.^T^ 
i^itness  was  able  to  prove,  and  he  should  not  ex-  mistake  be 

1  •  ti        roi  .  1-^1  discovered  be- 

amme  him  at  all.  The  witness  being  thereupon  fore  any  ques- 
about  to  retire,  tionisput. 

AlexandcTj  for  the  defendants,  claimed  the  right 
to  cross-examine  him. 
VOL.  n.  u 
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Wood 
and  Others 

V, 

Maokinson 
and  Another. 


CASES  AT  NISI  PRIUS, 

Cresswell  objected,  that  as  he  had  not  asked 
the  witness  any  question,  the  defendants  had  no 
right  to  cross-examine  him.  He  cited  SimpsM 
V.  Smithed),  PhiOips  v.  Eamor{b\  Qiffbrd  v. 
Hunter  (jc)^  to  show  that  where  a  witness  had  been 
sworn  by  mistake,  he  was  not  subject  to  be  cross- 
examined  by  the  adverse  party.  Here  he  had 
been  instructed  that  Mansell  was  the  witness  com* 
petent  to  prove  a  particular  transaction,  part  of 
the  plaintiff's  case ;  but  before  any  question  was 
put,  the  attorney  had  discovered  the  error,  and  in 
fact  the  witness  was  only  wanted  for  the  purpose 
of  producing  a  document. 

Alexander  and  Wightman  contra^  admitted  that  if 
the  witness  had  been  only  called  for  the  purpose 
of  producing  a  document,  and  the  officer  had,  by 
mistake,  unnecessarily  administered  the  oath  to 
him  ;  or  if  a  different  person  from  the  one  really 
intended  had  stepped  into  the  box,  and  been  sworn 
before  the  error  was  discovered,  in  neither  of  these 
cases  could  the  defendants  claim  the  right  to 
cross-examine  him :  but  here  there  was  no  mistake ; 
Mansell  was  the  identical  person  whom  the  plain- 
tiff's counsel  wished  to  call ;  and  it  was  admitted 
that  he  wished  to  call  him,  not  for  the  purpose  of 
merely  producing  a  document,  but  for  the  purpose 
of  giving  evidence.  It  was  not  because  the  party 
calling  the  witness  afterwards  found  it  might  be 
inconvenient  to  bring  his  testimony  before  the  jury, 
that  he  could  thus  deprive  the  adverse  party  of 


(o)  1  Phill.  Ev.  909.  8th  edit 
(c)  3Carr.&P.16 


(b)  1  Esp.  R.  357. 
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his  right  to  cross-examine  him.     The  cases  where       1840. 
it  was  laid  down  that  a  right  to  cross-examine    ^^^^^^ 
did  not  accrue  where  the  witness  had  been  sworn    and  Othen 
by  mere  mistake,  must  clearly  be  understood  of  a    ..    ^' 
nnistake  on  the  part  of  the  omcer  of  the  court.        andAnother. 

Cresswell  referred  to  Simpson  v.  Smith,  as  showing 
that  the  rule  was  not  confined  to  mistakes  on  the 
part  of  the  officer. 

Coleridge  J.  I  have  considerable  difficulty  in 
satisfying  myself  that  the  authorities  referred  to,  and 
especially  the  case  decided  by  Mr.  Justice  Hoi- 
royd(a)  (whose  opinions  are  entitled  to  so  much 
weight),  refer  merely  to  the  case  of  a  witness  sworn 
by  a  mistake  of  the  officer ;  and,  upon  the  whole, 
it  appears  to  me  that  the  more  satisfactory  principle 
to  lay  down  is  this,  that  if  there  really  be  a  mistake, 
whether  on  the  part  of  counsel  or  officer,  and  that 
mistake  be  discovered  before  the  examination  in 
chief  has  begun,  the  adverse  party  ought  not  to 
have  the  right  to  take  advantage  of  this  mistake 
by  cross-examining  the  witness.  Here  the  learned 
counsel  explains  that  there  has  been  a  mistake, 
which  consists  in  this,  that  the  witness  is  found 
not  to  be  able  to  speak  at  all  as  to  the  transaction 
which  was  supposed  to  be  within  his  knowledge. 
This  is,  I  think,  such  a  mistake  as  entitles  the 
party  calling  the  witness  to  withdraw  him  without 
his  being  subject  to  cross-examination.  If,  indeed, 
the  witness  had  been  able  to  give  evidence  of  the 
transaction  which  he  was  called  to  prove,  but  the 

(a)  Simpson  v.  Smiih. 
U  2 
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1840.       counsel  had  discovered  that  the  witness,  beside 

^^^^^    that  transaction,  knew  other  matters  inconveniev 

and  Othen    to  be  disclosed,  and  therefore  attempted  to  witT 

--   ^'         draw  him,  that  would  be  a  different  case.     I  thinr 

and  Another,  the  defendants  have  here  no  nght  to  cross-exami"^ 

the  witness. 

The  witness  accordingly  withdrew  without  beL  i 
cross-examined,  and  was  afterwards  called  a.z 
examined  by  the  defendants,  as  one  of  tl^e 
witnesses. 

Verdict  for  plaintiffs,  (a) 

Cresswell,  Starkie,  and  J.  L.  Adolphtis  for  ttr 
plaintiffs. 

Alexander  and  IVightman  for  the  defendants. 

(a)  See  Rush  v.  Smith,  1  C.  M.  &  R.  94. 


YORK. 
Coram  Erskine  J. 


York,  REGINA  V.  PRINGLE. 

March  14. 

An  indictment  Indictment  for  Uttering  a  forged  receipt,   pu  - 

offence  oS"a  porting  to  be  a  receipt  for  money  payable  to 

day  within  the  pensioner  of  Chelsea  Hospital.      All  the  coun 

present  reign,  ,,  ,      ,  ^  ,  , 

andconclud-  alleged  the  act  of  uttering  to  have    been    coi* 

ihl?Sof  "^^"^d  o^  t'^®  21st  orju?ie,  in  the  first  year  of  tt" 

her  majesty,  is  reign  of  Queen  Victoria,  and  they  all  conclude 

not  supported  .  /»  i     «•       ,  ^>. 

by  proof  of  "  agaiust  the  peace  of  our  lady  the  now  Queen.  *'-^ 

an  offence  on 

a  day  in  a  former  reign  ;  and  the  objection  entitles  the  prisoner  to  an  acquittal. 
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On  the  examination  of  the  prosecutor's  principal       1840. 
witness  it  appeared  that  the  act  of  uttering  was  com- 
mitted in  the  month  of  April  1837  (fl)i  whereupon 

BaineSf  for  the  prisoner,  contended,  that  the  in- 
dictment was  bad —  the  offence  was  now  proved  to 
have  been  committed  in  the  reign  of  a  former  so- 
vereign, and  should  have  been  described  as  com- 
mitted against  the  peace  of  that  sovereign.  It  was 
quite  clear,  that,  according  to  the  old  law,  this  was 
a  fatal  objection ;  and  though  the  recent  statute 
(7G.  4.  c.  64.  s.  20.)  had  cured  the  defect  to  a 
certain  extent,  viz.  by  providing  that  no  judgment 
should  be  stayed  for  an  erroneous  statement  of  this 
kind,  still  it  was  competent  to  the  accused  to  take 
this  objection  even  now,  if  he  took  it  before  ver- 
dict or  judgment.  It  had  been  held,  for  instance, 
that  if  the  objection  was  upon  the  face  of  the  in- 
dictment, it  was  bad  on  demurrer  (Rex  v.  W. 
Smith),  (b)  It  may  be  conceded,  perhaps,  that 
such  is  the  proper  course  to  be  taken,  where  the  ob- 
jection is  on  the  face  of  the  record:  but  here  the  al- 
legations on  the  record  are  correct,  the  offence 
being  stated  as  committed  on  the  21st  day  of  June 
(which  was  the  day  after  her  Majesty's  accession), 
and  the  conclusion  being  <<  against  the  peace  of  the 
now  Queen.*'  The  prisoner,  therefore,  could  not 
demur ;  and  unless  this  were  the  time  for  him  to 
object,  it  must  follow,  that,  however  irregular  this 
conclusion  might  be,  there  would  be  no  means  of 
objecting. 

(a)  Her  present  Majesty  acceded  to  the  throne  on  the  20th 
day  of  June  1837. 

(b)  AnUy  p.  109. 

U  3 
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1840.  Atcherley^  Serjt,  Armstrongs  andHoggins  contra. 

This  is  in  effect  merely  an  objection,  that  the  offence 
is  not  proved  to  have  been  committed  on  the  pre- 
cise day  alleged  in  the  indictment ;  but  the  precise 
day  being  immaterial,  a  variance  in  the  allegation 
of  that  day  cannot  be  fatal.    If  it  Y^ould  have  been 
sufficient  to  prove  the  offence  to  have  been  com- 
mitted in  the  second  year  of  the  Queen's  reign, 
though  alleged  to  have  been  committed  in  the 
first,  why  is  it  not  equally  good  to  prove  that 
it  was  committed  in  the  year  before  her  reigo,  viz, 
the  last  year  of  the  reign  of  King  William?    The 
allegation  is,  however,  since  the  statute  7  ^*  ^ 
wholly  immaterial,  and  neither  the  omission  of  it 
altogether,  nor  any  error  in  the  mode  of  making 
the  allegation,  can  now  be  successfuUy  insisted 
on. 

Erskine  J.     I  think  that  is  not  the  correct  view 
of  the  statute.   It  provides  that  an  objection  of  this 
kind  shall  not  be  taken  at  a  certain  time,  viz.  as  a 
ground  for  staying  judgment ;  but  that  very  expres* 
sion  shows  that  it  was  not  meant  to  deprive  the 
accused  altogether  of  the  right  to  take  such  an 
objection.     Then  has  he  taken  it  in  due  time?  if 
the  objection  appear  on  the  face  of  the  record  (as 
in  the  case  cited)  he  should  demur :  but  here  he 
could  not  demur,  the  record  being,  on  the  face  of 
it,  correct.     I  think,  therefore,  the  objection  is  in 
time.     Then,  is  the  variance  objected  to  a  fatal 
one?    The  point  comes  before  me  for  the  first 
time,  but  it  appears  to  me  the  variance  is  a  fatal 
one ;  not  on  the  ground  that  the  offence  is  proved 
to  have  been  committed  on  a  different  day  from 
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that  alleged,  because  I  admit  it  would  be  sufficient 
to  prove  it  on  any  day  in  any  year  of  the  Queen's 
reign :  but  here,  there  is  a  distinct  averment,  that 
the  uttering,  in  whatever  year  committed,  was 
committed  against  the  peace  of  the  now  Queen. 
Now,  the  proof  negatives  that  averment,  and  I 
think  the  variance  constitutes  a  fatal  objection.  I 
must  direct  the  prisoner  to  be  acquitted. 
The  prisoner  was  accordingly  acquitted. 


1840. 


Rbgina. 

V. 
PlUNOLE. 


Atcherky  Sexjt,  Armstrongs  and  Hoggins  for  the 
prosecution.  ^ 

Baines  and  Wortley  for  the  prisoner. 


LIVERPOOL. 
Coram  Coleridge  J. 


REGINA  V.  EMMONS. 

Indictment  for  feloniously  being  found  at  large 
in  England  before  the  expiration  of  a  term  of  seven 
years,  for  which  the  prisoner  had  been  transported, 
against  the  form  of  the  statute,  &c. 
The  prisoner  pleaded  guilty. 

Robinson  applied  to  the  learned  judge  for  an 
order  on  the  county  treasurer,  directing  the  reward 
of  20/.  to  be  paid  to  the  prosecutor  who  had  dis- 
covered  and  brought  the  prisoner  to  conviction,  in 
pursuance  of  the  statute  5  Geo.  4.  c.  84.  s.  22., 
*•  that  whoever  shall  discover  and  prosecute  to  con- 
^*  viction  any  such  offender  so  being  at  large  within 

u  4 


Liverpool^ 
Mar€h  28. 

The  judge  be- 
fore whom  a 
prisoner  is 
tried  for  re- 
turning from 
transportation 
has  power  to 
order  the 
county  trea^ 
surer  to  pay 
the  prosecutor 
the  reward 
under  5  G.  4. 
c.84.#.22. 
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1840.       ^^  this  kingdom,  shall  be  entitled  to  a  reward  o£90L 
"  for  every  such  offender  so  convicted.** 

Coleridge  J.  said  it  did  not  appear  to  him  that 
the  words  cited  gave  him  authority  to  make  any 
order;  areward  was  given,  but  no  provision  being 
made  for  the  mode  of  recovering  it,  he  apprehended 
that  the  prosecutor  must  resort  to  the  Home  QflBce 
for  payment. 

At  a  subsequent  part  of  the  day  RoUnsan  said 
he  had  been  furnished  by  Mr.  Shuttleworth^  the 
deputy  clerk  of  the  crown  for  the  County  Pak- 
tine,  with  a  manuscript  note,  whereby  it  appeared 
that  the  same  question  had  arisen  on  this  circuit 
soon  after  the  passing  of  the  act,  viz.  in  1828, 
before  Mr.  Justice  Bayley  ;  and  that  his  lordship 
had  then  said  that  though  it  was  true  that  the 
new  act  5  Geo.  4.  c.  84.  omitted  to  point  out  (as 
the  old  act  16  Geo.  2.  c.  15.  s.  3.  pointed  out)  the 
fund  from  which  the  reward  was  to  come,  the  twelve 
judges  had  nevertheless  considered  the  point,  and 
had  come  to  an  opinion  that  the  order  should  still 
be  made  on  the  county  treasurer ;  that  the  order 
was  accordingly  made  by  that  learned  judge,  and 
that  that  precedent  had  been  frequently  followed 
on  this  circuit. 

Coleridge  J.  thereupon  made  an  order  on  the 
county  treasurer,  on  an  affidavit  being  made  that 
the  prosecutor  had  discovered  the  prisoner. 

Robinson  for  the  prosecution. 
The  prisoner  was  undefended. 
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1840. 

REGINA  V.  JOHN  LEE.  ^JT^^'^^ 

Mat€h  31. 

Ikdictment  for  uttering  a  forged  promissory  note.  An  indictment 

under  Stat. 
11G.4.  and 

The  first  count  stated  that  the  prisoner  uttered,  j[  ^^^^  ^\ 
disposed  of,  and  put  off  a  certain  forged  promissory  forged  foreign 
note,  which  said  note  is  as  follows,  that  is  to  say :    So°^!^7not 

allege  it  to  be 
payable  out 
20     1  (     20     )  of  England. 


"  No.  10101  K 

"  The  North  River  Bank 
«  Will  pay  to  C.  Trinder 

"  or  bearer  the  sum  of  twenty  dollars  on  demand. 
"  A.  B.  Kays,  Cash'.  L.  Kip,  Pres*.'* 

with  intent  to  defraud  one  Lawrence  Kip  and 
others  (he  the  said  «7.  Lee  at  the  time  he  so  uttered 
the  said  forged  note  then  and  there  well  knowing 
the  same  to  be  forged),  against  the  form  of  the 
statute,  &c.,  and  against  the  peace,  &c. 

The  second  count  stated  the  uttering  to  be  of  a 
certain  other  promissory  note,  for  the  payment  of 
twenty  dollars  of  the  current  coin  of  the  United 
States  of  America. 

It  appeared  in  evidence,  that  the  note  in  ques- 
tion had  been  originally  a  genuine  two  dollar  note, 
issued  by  the  North  River  Bank  of  New  York,  and 
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1840.  that  the  forgery  consisted  in  the  word  "twenty" 
being  substituted  for  the  word  "two/*  and  the 
figures  20  for  2. 

Ramshayj  for  the  prisoner,  contended  that,  as  the 
note  was  a  foreign  note,  the  uttering  of  which  in 
England viBs  made  an  offence  by  11  Geo.  4.  &  HFl  4. 
c.  66.  s.  30.  (a),  the  indictment  ought  to  have  stated 
that  the  note  was  payable  out  of  England. 

E.  Perry,  contra.  The  offence,  of  uttering  ^ 
forged  foreign  notes  in  England  being  put  by  this 
statute  exactly  on  the  same  footing  as  the  utterance 
of  forged  JEwof/wA  notes,  there  is  now  no  distinction 
between  them,  and  therefore,  on  principle,  no  aver- 
ment can  be  required  as  to  the  place  where  the 
note  is  payable ;  and  there  is  no  decision  to  shew 
that  it  is  necessary. 

Coleridge  J.  over-ruled  the  objection. 

The  prisoner  was  acquittecL 

Perry  and  Cardwell  for  the  prosecution. 

Ramshay  for  the  prisoner. 


(a)  It  is  enacted  by  this  section,  *'  That  if  any  person  shall  in 
'<  England  forge,  &c.  or  utter,  &c  any  bill  of  exchange  or  pro- 
'<  missory  note,  &c.  for  the  payment  of  money,  &c.  in  whuOmer 
'*  place  or  country  out  of  England^  whether  under  the  dominion  of 
"  his  majesty  or  not,  the  money  payable  or  secured  by  such  biU, 
"  note,  &c.  may  be,  or  may  purport  to  be,  payable,  &c.,  every 
^  such  person  shall  be  deemed  to  be  an  offender,  &c«  and  shall 
^'  be  punishable  in  the  same  manner  as  if  the  money  had  been 
^  payable,  or  had  purported  to  be  pajrable  in  England." 


CASES 

ARGUED  AND  DECmED 

AT   NISI  PRIUS 

IV  THE  COURTS  OF 

Q.  B.  C.P.  AND  EXCHEQUER, 

AT  THE    SITTINGS  AFTER 

EASTER  TERM,  3  Vict.,  AND  TRINITY  TERM, 

4  Vict  . 


LONDON, 
SITTINGS  AFTER  EASTER  TERM. 

1840. 

Doe  d.  THOMPSON  v.  HODGSON.  g^^^i.. 

This  was  an  ejectment  by  landlord  against  tenant.  Whereapany 

In  the  course  of  the  plaintiflfs  case  the  defendant  d^^ra  doc^u^^ 

was  required  to  produce,  on  notice,  several  receipts  ment  after  no- 

for  rent,  with  a  view  of  shewing  the  period  at  which  condwy  e^ 

the  year  of  tenancy  commenced  and  expired,  and  ^®°^^  *^  ^" 

•  •'  *  consequence 

also  the  recognition  by  the  defendant  of  the  lessor  given,  hecan- 
of  the  plaintiff  as  his  landlord.  JuuiTe^SS 

ciunent  as  part 

The  receipts,  though  called  for  by  the  lessor  of  ^J*'''^ 
the  plainti£^  were  not  produced;    and  he  gave     On  the  trial 
secondary  evidence  of  their  contents.  ^^g^"  bi^hnd- 

lord  against 

The    defendant,   on    cross-examination   of  the  Jhrdefend^t 
plaintiff's  witness,  proved  the  handwriting  of  the  aopears.  the 
lessor  of  the  plaintiff  to  one  of  the  receipts,  but  did  Sn^cr  i  S^! 
nothing  further  with  it  at  that  time.  J^^..  recover 

°  '  for  mesne 

profits,  without  proving  notice  of  trial. 
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1840.  In  his  address  to  the  jury  the  defendant's  coun- 

^•^v^  sel  proposed  to  read  the  receiptSi  and  put  them  in 

Thompson  evidence  regularly  as  part  of  his  case. 


Hodgson. 


Greenwood  objected  to  their  admissibility  on  the 
ground  of  their  not  being  produced  at  the  proper 
time,  when  called  for  upon  notice. 

Lord  Denman  C.  J.  was  of  opinion  that  after  the 
defendant  had  refused  to  produce  the  documents 
when  duly  required,  and  had  thus  sufiered  the 
lessor  of  the  plaintiff  to  give  secondary  evidence  of 
their  contents,  it  was  too  late  now  to  offer  them  in 
evidence ;  and  his  Lordship  accordingly  rejected 
the  evidence. 

In  the  same  case  evidence  was  offered  of  the 
amount  of  mesne  profits  under  the  provisions  of 
the  statute  I  Geo.  4.  c.  87.  s.  2. 

Richards,  for  the  defendant,  objected  to  the 
recovery  of  mesne  profits  under  this  statute,  upon 
the  ground  that  the  plaintiff  had  given  no  proof  that 
the  tenant  or  his  attorney  had  been  served  with  due 
notice  of  trial,  which  he  insisted  was  required  by 
the  second  section,  which  enacts  that  **  wherever 
"  hereafter  it  shall  appear  on  the  trial  of  any  eject* 
<<  ment  at  the  suit  of  a  landlord  against  a  tenant 
"  that  such  tenant  or  his  attorney  hath  been  served 
'^  with  due  notice  of  trial,  the  plaintiff  shall  not  be 
"  nonsuited  for  default,  &c.,  and  the  judge  before 
"  whom  such  cause  shall  come  on  to  be  tried 
^^  shall,  whether  the  defendant  shall  appear  on 
**  such  trial  or  not,  permit  the  plaintiff  on  the  trials 
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after  proof  of  his  right  to  recover  possession,  to       i840, 
go  into  evidence  of  the  mesne  profits/'  &c. 


Lord  Denman  overruled  the  objection,  and  the 
evidence  was  received. 

Verdict  for  the  lessor  of  plaintiff, 
and  201.  assessed  for  mesne  profits. 

John  Greenwood  for  the  plaintiff. 
jR.  V.  Richards  for  the  defendant. 

In  Trinity  Terra,  Richards  moved  for  a  rule 
for  a  new  trial  on  both  points.  The  rule  was  how- 
ever refused. 


SITTINGS  AFTER  TRINITY  TERM. 


BROWN   V.    PHILPOT.  W.aTMnrsr.E. 

June  30. 

Assumpsit.     Indorsee  against  acceptor  of  a  bill  of  on  replication 
exchange.  f;,K^,^, 

acceptor  of  a 

Pleas.  1st.  That  the  defendant  did  not  accept  the  JjJJ' '^^^'foj** 
bill.     2d.  That  the  defendant  accepted  the  bill  for  the  accommo- 
the  accommodation  of  the  drawer,  that  the  drawer  Jlier^lnd^ 
indoi-sed  it  to  A.  J5.,  without  consideration,  in  order  by  him  in- 
that  he  might  get  it  discounted  for  him,  but  that  without *con. ' 
A.  B.  fraudulently  indorsed  it  to  C.  D.  without  any  sj^eration  for 

•^  ,  -^    the  purpose  of 

consideration  ;  and  that  C.  D.  afterwards  indorsed  raising  money, 
it  to  the  plaintiff  without  any  consideration.  fraudulently 

indorsed  to 

Replication.     De  injurid^  &c.  oinsid^tion, 

and  by  him  to 
the  plaintiff,  without  consideration,  the  defendant  must  prove  the  want  6f  consideni- 
tion  from  p!«intiffto  CD. 
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1840.  J^eHj/f  for  the  defendant,  offered  evidence  to 

prove  that  the  bill  was  accepted  for  the  accommo^ 
dation  of  the  drawer  j  also,  that  it  was  delivered  to 
A.  B.  for  the  purpose  stated  in  the  plea,  and  by  him 
fraudulently  indorsed  to  C.  jD.,  but  he  had  no  evi- 
dence to  show  affirmatively  that  it  was  indorsed  to 
the  plaintiff  by  C.jD.  without  consideration.  He 
contended,  however,  on  the  authority  of  the  rule 
laid  down  in  Heath  v.  Sansom  (a),  that  the  evidence 
which  he  was  prepared  to  give  was  sufficient  to 
throw  on  the  plaintiff  the  onus  of  proving  that  he 
had  given  some  consideration  for  the  bill. 

Lord  Denman  C.  J.  The  judges  of  this  court 
have  latterly  had  this  point  under  their  considenu 
tion,  and  we  think  the  rule  alluded  to  was  never 
any  thing  more  than  a  conventional  rule ;  but  that 
since  the  defence  is  now  put  on  the  record,  and 
avers  in  terms  that  the  bill  came  into  the  hands  of 
the  plaintiff  without  consideration,  it  becomes  ne- 
cessary for  the  defendant,  in  support  of  his  plea, 
to  prove  that  averment  by  shewing  that  there  was 
no  consideration. 

Kelly  not  being  able  to  produce  any  such  evi- 
dence, there  was  a 

Verdict  for  the  plaintiff  (b) 

Sir  F.  Pollock  and  C.  Jones  for  plaintiff. 
Kelly  and  Greening  for  defendant. 


(a)  2  B.&  Adolph.291. 

(b)  See  Mills  v.  Barber^  1  Mee.  &  W.425.  Jaeobv. 
1  Moo.  &  Rob.  445. 
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ADJOURNED  SITTINGS  IN  THE  COMMON  PLEAS.     Guildhall, 
Fe6.  25.  (a) 


POLE,  Chairman  of  the  Sun  Life  Assurance  So* 
ciety  V.  ROGERS,  Chairman  of  the  Union  Life 
Assurance  Office,  {a) 

Assumpsit   on   a   policy    of   assurance   for  the  Declaration 
sum  of  5000/.  on  the  life  of  Peter  Cochrane,  for  ?;^^£e'ii-^ 
the  term  of  two  years  and  a  half.     The  declar-  ^eged  that  the 
ation  contained  an  averment,  that  the  policy  was  effected  in 
effected  in  pursuance  of  a  declaration  subscribed  by  ^"^"cimtion 
the  plaintiff,  containing  (amongst  other  things)  the  b^  the  plain- 
statement  that  the  said  Peter  Cochrane  was  not  among^tTtl'er 
accustomed  to  any  habits  prejudicial  to  health,  and  '{j*"8*'  ^^^^ 
was  in  a  sound  state  of  health,  and  was  not  afflicted  whose  Ufe  was 
with  any  disorder  tending  to  shorten  life :  it  was  noT^cu^tom- 
also  averred  in  the  declaration,  that  the  policy  con-  ^^p  a°y. 
tained  a  stipulation,  that  the  same  should  be  void  ciaito^^V 
if  obtained  by  any  misrepresentation  as  to  the  state  gonnd^tlte^of 
of  health.     The  declaration  then  averred  that  the  heaith,and  the 
said  assurance  was  not  obtained  through  any  mis-  ^ vo^d^b 
representation  of  the  age,  state  of  health,  or  de-  caseofmisre- 

*  ^  presentation. 

scription  of  the  said  Peter  Cochrane,  and  that  he  Pleas,    ist. 
died  within  the  term,  &c.  J^^'^c'osC^ 

ed  to  habits 

Pleas.     First,  That  the  policy  was  effected  on  EISSi,towU, 
the  basis  of  the  said  declaration  subscribed  by  of  dmkenness. 

•^    2d,  that  the 
party  was  in  a  bad  and  unsound  state  of  health.    Replication  Demjwid,    Held,  that 
the  defendant  was  entitled  to  begin. 


(a)  This  case  was  unaToidably  omitted  in  its  due  place. 
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1840.  the  plaintiff,  and  under  an  agreement,  that  the 

^^^v^^^  same  should  be  void  if  the  plaintiff  had  made  any 

Chairman  of  untrue  averment,  &c.,  and  that  the  plaintiff  (Kd 

the  Sun  Life  make  an  untrue  averment  and  misrepresentation 

^aJdetjr     ^"  '^^^»  ''^^'  *^^  ^^^^  Peter  Cochrane  had  been  and 
«•  was  accustbmed  to  certain  habits  prejudicial  to 

Chi^xaim  of  ^^^^th,  to  wit,  habits  of  intemperance  and  drunken- 
theUnionLife  ness,  and  the  plea  concluded  with  a  verification. 

Aagoranc^ 

^®'*'  Second  Plea,  That  the  plaintiff  did,  in  and  by 

the  said  declaration,  make  an  untrue  averment  in 
this,  that  the  said  Feter  Cochrane  had  been  and 
was  in  a  bad  and  unsound  state  of  health  (con^ 
eluding  with  a  verification). 

Third,  That  the  said  Feter  Cochrane  was  af- 
flicted with  a  disorder  tending  to  shorten  life  (con- 
cluding with  a  verification). 

There  were  two  other  pleas,  throwing  the  affirm, 
ative  clearly  on  the  defendant. 

Replication  to  each  plea.  That  the  defendant  of 
his  own  wrong,  and  without  the  cause  alleged, 
broke  his  promise,  &c. 

Upon  these  pleadings,  The  Attomey-General^ 
for  the  defendant,  claimed  the  right  to  begin,  on 
the  ground  that  the  affirmative  of  the  above  issues 
was  on  the  defendant,  and,  unless  the  defendant 
proved  them  the  plaintiff  would  be  entitled  to  a 
verdict ;  that  the  right  to  begin  depended  on  the 
question,  whether  the  plaintiff  or  the  defendant 
would  be  entitled  to  a  verdict,  if  no  evidence  were 
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offered  j  and  he  was  ready  to  admit  the  plaintiff's  1840. 

right  to  a  verdict,  unless  the  defendant  proved  ^"O''^^ 

some  of  his  pleas ;  for  it  could  not  be  presumed  chainnwi  of 

that  habits  prejudicial  to  health,  or  a  disorder  tend-  the  Sun  Liffe 

ing  to  shorten  life,  existed,  without  proof.  society^  " 

Wilde  Serjt.  S.  G.,  contri,  relied  on  the  aver-  chdJ^w  of 
ment  in  the  declaration,  that  the  policy  was  not  the  Union  Life 
obtained  through  any  misrepresentation,  and  that    ^^^^ 
the  declaration  subscribed  was  in  fact  true.    This 
averment,  in  reality,  threw  on  the  plaintiff  the 
proof  of  Peier  Cochrane* s  habits  and  state  of  health, 
the  pleas  being  nothing  more  than  a  denial  of  the 
declaration  ;  in  the  same  manner  as  in  a  waiTanty  of 
a  horse,  the  declaration  alleging  that  the  horse  was 
not  sound,  and  the  defendant  pleading  that  it  was 
sound,  and  issue  joined  thereon,  the  plaintiff  always 
begins.     And  he  cited  Rawlins  v.  Desborough  (a\ 
as  an  authority  directly  in  point. 

TiNDAL  C.  J.  The  cases  on  this  subject  furnish 
me  so  little  assistance  in  deciding  the  question, 
that  I  am  obliged  to  rely  on  my  own  judgment  as 
applied  to  the  peculiar  allegations  in  these  plead- 
ings; and,  on  the  whole,  I  think  that  the  burthen 
of  proof  is  on  the  defendant.  No  rule  is  more 
general  than  that  he  who  alleges  a  fact  must  prove 
it.  On  the  first  issue,  I  think  the  defendant  is 
clearly  bound  to  prove  the  habits  prejudicial  to 
health  on  which  he  relies.  The  second  issue  may 
not  be  free  from  doubt,  but  I  think  the  defendant 


(o)  8Carr.&P.321. 
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PoLBy 

Chairman  of 

the  Sun  Life 

Aaiurance 

Society, 

V. 

Rogers, 

Chainnan  of 

the  Union  Life 

ABsuranoe 

Office. 


must  prove  that  Mn  Cochrane  was  in  albad  state 
of  health ;  and  unless  he  does  show  some  disorder, 
or  badness  of  health,  the  plaintiff  might  be  con- 
suming much  time  in  proving  that  which  it  might 
turn  out  the  defendant  does  not  deny. 

The  defendant  accordingly  began. 

Verdict  for  defendant,  (a) 

mide  Serjt  S.  G.,  Thesiger,  Kelly,  and  W.  ft 
Watson,  for  the  plaintiff. 

Sir  J.  Campbell  A.  G.,  Sir  F.  Pollock,  Talfourd 
Serjty  and  R.  V.  Richards  for  the  defendant. 


ADJOURNED  SITTINGS  IN  THE  EXCHEQUER. 


Guildhall^ 
July  10. 

The  owners  of 
a  vessel  dis- 
abled by  the 
negligence  of 
its  crew  are 
answerable  for 
damage  done 
bv  its  accident- 
ally drifting, 
when  so  d^ 
abled,  against 
another  vessel. 


SECCOMBE  and  Others  v.  WOOD. 

This  was  an  action  on  the  case  to  recover  damages 
for  an  injury  done  to  the  vessel  of  the  plaintiffi 
by  being  run  down  by  the  defendant's  vessel. 

One  ground  of  defence  was,  that  a  few  minutes 
previously  to  the  collision  of  the  defendant's  vessel 
with  the  plaintiffs',  the  defendant's  vessel  had  been 
foul  of  another,  at  about  half  a  mile  distant,  and 
been  so  much  injured  that  she  would  not  answer 
the  helm,  and  was  quite  unmanageable ;  and  that 
the  injury  to  the  plaintiffs'  vessel  was  therefore  a 
sheer  accident,  and  not  the  ground  of  an  action. 


(a)  See  Rmduu  v.  DeAoroughy  post,  p.  328. 
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Lord  Abinger  C.  B.  said  that  it  was  no  defence 
that  the  injury  was  accidental  and  wholly  involuntary 
on  the  part  of  the  defendant,  unless  the  vessel  had 
become  unmanageable  without  his  fault. 

If  the  first  collision  was  by  the  fault  of  the  de- 
fendant, that  is  to  say,  if  it  was  by  his  own  negli- 
gence,  or  the  negligence  of  his  crew,  that  his  vessel 
was  first  rendered  unmanageable,  it  was,  in  point 
of  law,  by  his  own  negligence  that  the  second  col- 
lision took  place. 

Verdict  for  the  plaintiffs. 

Thesiger  and  Greenwood  for  the  plaintiffs. 
Atcherley  Serjt  and  Humfrey  for  the  defendant. 


1840. 


Sbocombb 
and  Others 

Wood. 
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YORK. 
Coram  Rolfe  B. 


REGINA  V.  WETTENHALL. 

Indictment  for  peijury. 

The  defendant  was  taken  into  custody  under  a 
Bench  warrant,  issued  during  the  assizes,  on  a  bill 
found  at  the  same  assizes. 

Knowles  applied  to  have  the  defendant  admitted 
to  bail,  to  appear  and  take  his  trial  at  the  next 
assizes^  without  pleading  or  traversing  in  the  usual 

X  2 


York, 
Juiy  10. 

A  partj^' arrest* 
ed  during  the 
assizes  under 
an  indictment 
for  a  misde- 
meanour can- 
not be  dis- 
charged on 
bail  without 
pleading  and 
traversing. 
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way,  the  party  not  having  been  in  custody,  nor 
having  entered  into  recognizances,  twenty  days 
before  the  assizes;  and  he  said  that  although 
some  years  ago  Parke  B.,  on  this  circuit,  had 
refused  a  similar  motion,  he  did  so,  on  the  ground 
that  the  party  applying  had  there  entered  into 
recognizances  to  appear  at  the  assizes,  seenung 
to  think  that  a  different  rule  would  apply  if  he 
had  not  been  held  to  bail  until  the  assizes. 


BoLFE  B.  said  that  he  could  not  understand 
Mr.  Baron  Parkers  distinction,  and  thought  this 
was  not  a  case  at  all  provided  for  by  the  statute 
(650  G.  3.  and  1  G.  4.  c.  4.  ss.  3.  &  5.).  The  rule 
must  be  as  it  was  before  the  statute ;  L  e.  the  party 
must  plead,  and  may  then  traverse  if  he  please : 
and  his  Lordship  added,  that  on  enquiry  he  found 
such  had  been  the  practice  on  this  circuit. 

I'he  motion  was  accordingly  refused. 


DORCHESTER, 
Coram  Maule  J. 


DOBOHBSTBR, 

July  22. 

An  indictment 
for  concealing 
the  birth  of  a 
child,  "by  se- 
cretly dispo* 
sing  of  the 
dead  bodv/' 
without  show- 
ing the  mode 
of  disposing  of 
the  dead  body, 


REGINA  V.  HOUNSELL. 

This  was  an  indictment  for  concealment  of  the 
birth  of  a  bastard  child.  There  were  two  counts, 
but  the  first  was  clearly  insensible  and  bad. 
The  second  count  stated  that  the  defendant  on, 
&c.,  at,  &Cm  was  delivered  of  a  male  child,  &c« ; 
and  that  she  did  then  and  there,  "  by  secretly 

is  bad.  .  . 
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**  disposing  of  the  dead  body/*  endeavour  to  con-       1840. 
ceal  the  birth  thereof,  &c.  ^^^^/"^^ 

Reoina. 

V, 

On  the  prisoner  being  called  upon  to  plead,  Hounbbll. 
Stock  proposed  to  demur  to  the  indictment ;  and, 
on  stating  his  objections,  the  first  count  was  ad- 
mitted to  be  bad.  To  the  second  count  he  objected 
that  it  was  bad,  inasmuch  as  it  did  not  specify  the 
mode  of  disposing  of  the  body,  and  that  the  mode 
ought  to  be  stated  to  enable  the  court  to  see 
whether  it  amounted  to  the  complete  disposi- 
tion contemplated  by  the  statute ;  that  many  cases 
of  temporary  concealment  might  occur  which 
would  be  short  of  the  offence.:  one  method,  viz. 
secret  burying,  was  specified ;  and  if  any  other 
secret  disposal  were  the  subject  of  indictment,  it 
must'  be  some  other  which  as  completely  destroyed 
or  put  away  the  evidence  of  any  child  having  ex- 
isted.      He  referred  to  Crtcse^s  case,   2  Moody 

f^y.  vy.   it*.  Ocl. 

It  was  proposed  to  take  the  argument  then ;  but 
on  Maule  J.  expressing  a  strong  opinion  that  the 
objection  was  good,  Cockburn,  for  the  prosecution, 
declined  to  press  the  case,  and  a  verdict  of  Not 
Guilty  was  taken,  (a) 

Cockbum  for  the  prosecution. 
Stock  for  the  prisoner. 


(a)  See  next  case. 
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DoROHEgTER,  REGINA  V.  EMMA  ASH.  (a) 

July  22. 

On  an  indict-  The  prfsoTier  was  indicted  for  the  murder  of  a 

ment  for  con-    ,.,,.,,       mi  •  i  %         i 

ceaiing  the  lemale  child.  The  evidence  was,  that  the  prisoner 
Snafdbjii  *^ad  been  delivered  of  a  chUd,  and  had  placed  it  in 
ingof  the  body  a  drawer,  where  it  was  found  locked  up,  the  drawer 
shown;  hiding  being  Opened  by  a  key  taken  from  the  prisoner's 

which  a  flir- 

iscontem-^  The  prisoner  was  acquitted  of  the  murder  on 

plated  will  not  ^1,^  evidence  of  two  medical  men,  who  were  not 

support  the 

indictment,      able  to  State  positively  that  the  child  was  bom 
alive. 

It  was  objected,  on  behalf  of  the  prisoner,  that 
she  could  not  be  convicted  on  this  evidence  of 
concealing  the  birth,  the  words  "  otherwise  dis- 
posing of,'*  in  the  Act  of  Parliament,  contemplating 
a  final  disposing  of  the  body,  similar  to  what  takes 
place  by  the  act  of  "  secret  burying ;"  and  SnelTs 
case  (6)  was  referred  to. 

Maule  J.  was  of  this  opinion,  and  directed  the 
jury  to  acquit  the  prisoner. 


Acquittal,  (c) 


Bond  for  the  prosecution. 
Cockbum  for  the  prisoner. 


(a)  See  preceding  case.  (h)  See  ante,  p.  44. 

(c)  REGINA  V.  BELL. 
The  prisoner  was  indicted  at  the  spring  assizes  for  Nortkumber" 
land,  1841,  under  the  statute  9  G.4f.  c.  31.  for  feloniously  dis* 
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posing  of  the  body  of  her  infant  child.    It  appeared  by  the         1840. 
evidence,  that  she  had  placed  it  in  a  box  in  her  bed-room ;  and 
this  was  relied  on  by  the  prosecution  as  a  disposing  of  the  body 
within  the  act 

RoLFE  B.  was,  however,  clearly'  of  opinion  that  the  statute 
contemplated  some  mode  of  disposing  of  the  body  gusdem 
ffeneris  with  the  preceding  term  <'  burying ;"  as  by  burning,  or 
cutting  to  pieces,  &c.,  or  by  hiding  it  in  some  place  intended 
for  its  final  deposit  Here  it  was  clear  that  the  body  had  been 
placed  by  the  prisoner  in  a  box  in  her  bed-room  merely  for  a 
temporary  purpose,  and  with  a  view  to  ultimate  deposit  in 
another  place.  His  Lordship  accordingly  recommended  the 
jury  to  acquit 

Acquittal. 

WarUey  for  the  prosecution. 

The  prisoner  was  undefended. 

The  same  point  was  again  decided  by  the  learned  Baron  in 
a  simflar  way  at  York  {Regina  v.  ffalion),  and  afterwards  by 
Mauk  J.  at  Liverpool^  in  Regina  v.  Mary  Jones  (5th  Aprils 
1841). 


X  4 


CASES  AT  NISI  PRIUS, 


DEVON. 
[  Coram  Maule  J. 


Emtbb,  REGINA  H).  WILLIAM  BURRIDGE. 

Sending  a  let-  Xhis  WES  an  iDdictment  for  sending  a  threatening 
threatening  to  letter.   It  was  averred  in  the  first  and  second  counts 
of^Kch^hTiH  *^*  *^  prisoner  "  knowingly,  wilftdly,  and  fdc 
owner,  but  let  niously  did  sond  to  one  George  hey  a  certain  letter, 
occupL?b>;a  without  any  name  subscribed  thereto,  directed  as 
S^CTce"""*  follows;  that  is  to  say,  «*  For  Mr.  George  Ley^A 
withm  the      Corkingtoti^  near  Torquay ^  Devon  /**  threatening  to 
4  G.  4.  c.  54.  Yyxxm  and  destroy  a  certain  house  then  belonging  to 
and  being  the  property  of  the  said  George  Ley^  then 
being  a  subject  of  our  said  lady  the  Queen,  which 
said  letter  then  and  there  was  as  follows ;  that  is  to 
say,  (the  letter  was  then  set  out ;  the  material  part, 
correcting  the  false  spelling,  ran  as  follows:  — 
^<  Dear  friend,  I  have  taken  the  opportunity  to  in- 
"  form  you,  that  if  you  don't  turn  owtThomasEUiott 
"  out  of  your  house  and  ground,  I  will  put  a  fire 
"  to  the  house  by  Christmas  Day^ ")  against  the 
form  of  the  statute,  &c.     The  third  and  fourth 
counts  described  the  house  as  <<a  certain  house 
"  situated  at  Abbots  Kerswillf  in  the  said  county, 
<<  and  then  being  in  the  possession  of  one  Thomas 
"  ElUottf  and  then  belonging  to  and  being  the 
"  property  of  the  said  George  Ley." 
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It  appeared  that  the  house  was  the  property  of       i840. 
George  Leif^  and  inhabited  by  Thomas  Elliott,  as 
his  tenant ;  and  that  the  letter  was  received  by 
post  by  George  Let/. 

Merivalej  for  the  prisoner,  contended  that  upon 
ihe  words  of  the  statute  4  G.  4.  c.  54.  s.  3.,  "  If 
'*  any  person  shall  knowingly  and  wilfully  send 
"  or  deliver  any  letter  or  writing,  &c.,  threatening 
"  to  kill  or  murder  any  of  his  Majesty's  subjects, 
"  or  to  bum  or  destroy  his  or  their  houses,  out- 
"  houses,  barns,  stacks  of  corn  or  grain,  hay  or 
«*  straw,'*  the  terra  his  must  have  a  possessory 
meaning ;  and,  according  to  the  analogy  of  the 
well-known  rule  of  law  in  the  cases  of  burglary 
and  arson,  the  **  house''  must  be  laid  as  that  of  the 
party  actually  dwelling  therein  ;  the  house  of  any 
one,  in  contemplation  of  law,  meaning  his  dwelling- 
house.  Consequently  the  first  count  could  not  be 
supported,  which  merely  laid  it  as  the  property  of 
the  owner  of  the  reversion.  The  third  described 
it  to  be  "  in  the  possession"  of  Thomas  Elliott,  the 
person  actually  dwelling  in  it;  but  the  offence 
would  then  be  that  of  sending  a  letter  to  George 
JLey^  threatening  to  burn  the  house  of  Thomas 
EWott;  and  it  was. not  contended  that  it  was 
sent  to  the  former  with  a  view  to  its  reaching  the 
latter.  This  was  held  to  be  no  offence  within  the 
repealed  clause  of  the  act  27  G.  2.  c.  15.,  of  which 
the  language,  as  to  this  part  of  it,  is  the  same  with 
that  of  4  G.  4.  c.  54.  s.  3.    Rex  v.  Paddle,  (a) 

H,  A.  Merewether,   for  the  prosecution^  con- 
(a)  Rusi.  &  R.  C.  C.  R.  484. 
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tended  that  the  offence  was  complete  if  the  letter 
conveyed  a  threat  which  might  reasonably  be  held 
sufficient  to  intimidate  the  party  to  whom  it  was 
sent ;  and  that,  with  this  view,  the  "  house'*  might 
well  be  considered  as  that  of  the  reversioner. 


Maule  J.  was  of  opinion  that  the  ofience  was 
not  within  the  meaning  of  the  statute.  It  must 
otherwise  be  admitted  that  if  a  party  should  have 
any  interest  whatever  in  a  house,  such  as  a  rever- 
sion expectant  on  the  determination  of  a  particular 
estate,  however  remote  or  contingent,  the  house 
would  be  sufficiently  described  as  "  his/*  As  to 
the  other  counts,  the  offence  charged  was  that 
of  sending  a  letter  to  A.  threatening  to  bum  the 
house  of  5.,  which,  according  to  the  case  cited, 
was  not  within  the  act. 

Not  guilty. 

Merewether  for  the  prosecution* 
Merivale  for  the  prisoner* 


EXETER. 
Coram  Coleridge  J. 


ExETER) 

Juhj  29. 


CARPENTER  v.  BULLER. 


A  release  exe-  '\  respass  Quare  claiisumjregtt.     Pleas,  not  guilty, 

cuted  by  seve-  j     o 

ral  common-    and  not  possessca,  &C. 

ers  of  their  rj^j^^  question  ill  the  cause  was,   whether   the 

separate  rights  i  /•ii'*ii»i_i  i 

of  common      Jand  was  the  property  or  the  plaintifl,  or  belonged 

over  the  same  .  .  .  i_.        . 

waste,  is  sufficient  to  make  them  all  competent  witnesses  m  an  acUon  touching  the 
extent  of  the  waste,  though  there  be  oniy  one  stamp. 
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to  the  defendant,  as  part  of  the  waste  of  the  i840. 
manor  which  belonged  to  him.  For  the  defend- 
ant several  commoners  of  the  manor  were  called ; 
and  an  objection  being  taken  that  they  were  in- 
terested in  enlarging  the  common  of  the  manor,  a 
release  was  tendered,  executed  by  several  persons 
claiming  right  of  common,  and  releasing  to  the 
defendant  each  of  their  respective  rights  of  com- 
mon  over  the  loctts  in  quo. 

Only  one  stamp  was  affixed  to  the  deed. 

Bere  objected  that  the  deed  was  admissible 
only  for  one  witness,  inasmuch  as  each  conveyed 
a  distinct  and  separate  interest  only  to  the  de- 
fendant ;  the  rights  of  common  were  not  joint,  but 
separately  appurtenant  to  separate  estates. 

Coleridge  J.  ruled  that  the  release  was  admis- 
sible  for  the  purpose  of  making  all  the  releasors 
witnesses ;  the  estate  discharged  was  one,  though 
the  interest  of  each  might  be  several.  When  there 
is  one  common  fund  one  release  is  enough,  (a) 

Verdict  for  the  plaintiff. 

Bere  J  Roxce^  and  JBtrf/,  for  the  plaintiff! 
Bompas  Serjt,  -Erfe,  Crowder,  and  Buller,  for 
the  defendant. 


(a)  See  Davis  v.  Williams,  13  East.  R.  282, 
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WELLS. 
Coram  Maule  J. 


Wells, 
August  12. 

A  deed  ex- 
ecuted in  the 
presence  of  a* 
subscribing 
witness, 
proved  to  be 
abroad  at  the 
time  of  the 
trial,  is  admis- 
sible on  proof 
of  the  wit- 
ness's writing, 
notwithstand- 
ing the  power 
to  examme  on 
interrogato- 
ries under  1 W, 
4.  c.22.«.4. 


GLUBB  and  Another  t;.  EDWARDS,  Clerk. 

Covenant  on  an  indenture,  made  between  de- 
fendant of  the  first  part,  his  wife  of  the  second 
part,  and  the  plaintiffs  of  the  third  part. 

Plea,  non  est  factum. 

The  indenture  being  put  in,  purported  to  be 
executed  by  the  defendant,  in  the  presence  of  one 
Bccwdeiij  formerly  an  attorney  residing  at  Chard. 
It  was  shown  that  Bawden  had  lefl  the  neighbour- 
hood in  embarrassed  circumstances,  and  was  now 
residing  at  St.  Servan,  in  France,  where  a  wit- 
ness who  was  called  had  seen  him,  and  proposed 
his  coming  to  give  evidence  in  this  cause,  which 
he  refused  to  do;  upon  this  the  handwriting,  of 
Bawderij  as  attesting  witness,  was  proved. 

Erie  then  proposed  that  the  deed  should  be  read. 

It  was  objected  that  the  proof  was  insufficient ; 
for  although  the  Court  of  King's  Bench  had  held. 
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in  Prince  v.  Blackburn  (a),  that  where  an  attesting 
witness  was  abroad,  evidence  of  his  handwriting 
would  be  sufficient  to  prove  the  execution  of  the 
deed,  yet  that  decision  took  place  at  a  time  when 
the  courts  of  common  law  had  no  authority  to 
issue  a  commission  for  the  examination  of  wit- 
nesses abroad ;  but  since  the  passing  of  1  TF.  4. 
c.  22.  s.  4.  such  secondary  evidence  was  no  longer 
necessary,  and  ought  not  to  be  admitted. 


SOI 


1840. 


Glubb  and 
Another 

V. 

Edwards^ 
Clerk. 


Maule  J.  overruled  the  objection ;  but  said, 
that  as  the  point  was  new,  he  would  give  the  de- 
fendant leave  to  move  to  enter  a  nonsuit,  (a) 

Verdict  for  the  plaintiff. 

Erie  and  Butt  for  the  plaintiff. 
Manning  Serjt.  for  the  defendant. 

No  attempt  was  afterwards  made  to  disturb  the 
verdict. 


(a)  2  East.  Rep.  250. ;  and  see  Hodnei  v.  Farman,  1  Stark. 
R.90. 
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Ckram  Coleridge  J. 


welu.,  regina  v.  hicks. 

August  IS. 

On  an  indict-   The  prisoner  was  indicted  for  child-murden  The 

ment  for  child-  ...     *  .       ,  .   ^  i     i  i  • 

murder,  bad     indictment,  in  the  usual  form,  stated  that  the  pn- 
Se Mmeof'*  soner  on,  &c.  was  delivered  of  a  male  child,  bom 
the  child  or     alive,  and  then  and  there  made  an  assault,  &c. ;  but 
theomiss^nr  t^e  indictment  gave  no  name  to  the  child,  nor 
for^^Sng  ^*^*^^  ^'  ^  ^®  of  name  unknown.    Upon  the  case 
the  birth  can    being  Called  on,  an  objection  was  taken  that  the  in- 
^^    ^'      dictmentfor  murder  was  bad,  on  the  authority  of 
Regina  v.  Biss.  (a)  Coleridge  J.  was  of  this  opinion ; 
whereupon  Stone^  for  the  prosecution,  contended 
that  the  indictment  might  be  good  for  the  conceal- 
ment, and  the  trial  ought  to  proceed,  as  the  cases  of 
conviction  for  concealment  generally  proceeded  on 
the  supposition  that  the  child  was  born  dead ;  in 
which  case  there  could  be  no  name. 

To  this  it  was  answered,  that  the  indictment 
being  bad  for  its  professed  and  primary  purpose, 
was  bad  altogether ;  and  that  the  ^statute  enabling 
^  jury  to  convict  for  concealment  in  a  trial  for 
murder  could  not  be  construed  to  give  effect  to  a 
bad  indictment  for  any  purpose,  especially  as  the 
indictment  contained  no  averment  of  concealment 
of  the  birth. 


(a)  2  Moo.  C.  C.  R.  93. ;  and  see  Regina  v.  Jane  Hoyg^  post, 
(Summer  Assizes  for  Carlisle,  1841.) 
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Coleridge  J.^  after  consulting  Maule  J.,  said, 
I  had  no  doubt  on  this  point  m;rself ;  but  thought  it 
right  to  consult  my  brother  Maule  on  account  of 
the  importance  of  the  case ;  and  he  agrees  with  me 
in  thinldng  that  it  would  be  impossible  on  this  in- 
dictment to  proceed  to  avalid  conviction  for  conceal- 
ment The  indictment  being  bad  for  its  professed 
purpose,  is  bad  altogether,  and  mere  waste  paper. 
It  would  be  too  much  to  say  that  the  statute  au- 
thorising  a  conviction  for  concealment  meant  to 
discharge  the  prosecutor  from  all  rules  of  pleading 
whatever,  and  to  enact  that  whenever  it  appeared 
that  the  prisoner  had  concealed  the  birth  by  secret 
burying,  she  might  be  convicted  and  punished. 
The  prisoner  must  be  acquitted  on  this  indictment 

Not  guilty. 


SOS 


1840. 


Stone  for  the  prosecution. 
Moody  and  Bere  for  the  prisoner. 


Coram  Maule  J. 


FRY  V.  MONCKTON. 


Wells, 
August  13. 


T!respass  quareclausumfregit.   Pleas:  Not  guilty,  in  trespass 
2d,   Ihat  the  close  was  not  the  close  of  the  plain-  yirgi/,  where 
tiff.    Sd,  That  the  close  was  the  close,  soil,  and  Sus^^^^^^^^ 
freehold  of  the  defendant.     4th,  A  right  of  wav  amongst  them 

"     one  on  the 
plaintifrs  possession  of  the  close,  the  plaintiff  has  a  right  to  a  trial  of  all  the  other  issues, 
though  it  appears  on  the  opening  of  the  eridence  that  he  was  not  in  possession  of  the 
close. 
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1840.  used  by  the  defendant,  &c.,  for  horses,  carts,  kc. 
for  twenty  years.  5th,  The  same  right  used,  &c. 
for  forty  years.    And  issues  thereon. 

The  first  witness  called  for  the  plaintiff  to  prove 
the  trespasses,  on  cross-examination,  proved  that  the 
plaintiff  was  out  of  possession  at  the  time  of  the 
trespasses,  having  let  the  estate  to  a  tenant  for  some 
time  before. 

Upon  this  Crowder  insisted  that  the  plaintiff 
should  be  nonsuited ;  or  that  a  verdict  should  be 
returned  for  the  defendant  on  the  issue  which  ne- 
gatived the  plaintiff's  right  to  the  close,  and  the 
jury  be  discharged  as  to  the  other  issues. 

Erie  refused  to  be  nonsuited,  and  claimed  to 
proceed  to  the  trial  of  the  remaining  issues,  which 
were  issues  material  to  questions  of  rights  between 
the  parties ;  and  the  plaintiff  was  entitled  to  a  de- 
cision of  them  for  the  purpose  of  costs. 

Maule  J.  was,  at  first,  strongly  inclined  to  dis- 
charge  the  jury  on  those  issues;  but  after  hearing 
argument,  and  consulting  Coleridge  J.,  said  that 
the  plaintiff  had  a  right  to  have  the  opinion  of  the 
juiy  on  all  the  issues,  and  the  trial  must  proceed. 

Witnesses  were  according-ly  called  on  both  sides, 
and  the  jury  returned  a  verdict  for  the  plaintiff  on 
all  the  issues  except  the  second,  and  for  the  de- 
fendant on  that  issue. 

Erie  and  Moody  for  the  plaintiff. 
Crowder  and  Kinglake  for  the  defendant 


SUMMER  ASSIZES,  4>  VICT./ 


Coram  Maule  J. 


REGINA  V.  the  Tithing  of  WESTMARK.         Wblls. 

August  13. 

This  was  an  indictment  for  the  non-repair  of  a  An  indictment 
road,  which  stated  that  there  was  and  is,  within  repair  of  a" 
the  said  tithing,  a  certain  common  king's  highway  ^^^^J^^lu^' 
for  all  the  subjects,  &c.  at  all  times  to  pass  and  way  as  im- 
repass  with  horses,  carriages,  &c. ;   and  that  the  Nonsupported 
said  hiffhway  was  out  of  repair,  and  that  the  in-  by  proof  of  a 

,,.  i    .  .^.1.  /»•!  1  highway  ex- 

habitants  of  the   said  tithmg  of   right  ought  to  tineuished,  as 
repair,  and  from  time  immemorial  had  been  used  f^^  "*/^j.^ 
and  accustomed  to  repair  the  said  highway.  by  an  encio- 

since  used  by 

It  was  agreed  on  as  a  fact,  that  the  way  in  ques-  the  public,  and 
tion  had  been  set  out  as  a  private  road  and  drift-  the  district 
way  under  an  inclosure  act,  in  the  year  1784,  for  xh^^lsd 
the  use  of  the  adioininff  owners,  who  were  directed  section  of 

5&6  W  4- 

to  repair  it;  and  the  award,  under  a  power  in  the  c. 50.  is  not 
act,  extinguished  all  ways,  both  public  and  private,  retrospective 
not  set  out  in  it.    The  prosecutor's  counsel  oifered  roads  com- 
to  prove  that  the  way  had   been  publicly  used  by  d^e^^^ 
before  the  inclosure,  and  since  had  been  repaired  \'  ^^^  time  of 

n      1  1.1.  11  1  the  act ;  It  ap- 

occasionally  by  the  tithnig,  and  been  used  to  a  plies  to  roads 
great  extent  by  the  public,  and  was  of  great  im-  ^^^"i  ^J^ess 

p  Ortan  Ce.  of  dedication. 

Before  the  case  was  gone  into  by  calling  wit- 
nesses, it  was  submitted  by  the  counsel  for  the 
defendants,  that  at  all  events  the  indictment,  in 
its  present  form,  could  not  be  supported,  inasmuch 

VOL.  n.  Y 


M 
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1840.        as,  whatever  might  be  the  facts  as  to  the  user  and 
^"^^^^^    repair  by  the  tithing  before   and  since   the  in- 
V.  closure,   the   award  extinguished  the   road   as  a 

TheTithingof  public  way  for  some  time  at  least,  and  therefore 
the  allegation  of  immemorial  user  and  liability  to 
repair  could  not  be  supported.  It  was  further 
urged,  that  being  a  private  way  at  the  time  of  the 
inclosure,  it  could  not  be  considered  as  since  de- 
dicated to  the  public  so  as  to  bind  the  parish  or 
tithing  to  repair,  the  stat  5  k6TF. 4.  c.  50.  s. 23. 
having  prevented  such  dedication,  without  the 
view  of  the  surveyor  and  justices,  and  other  forms 
prescribed.  The  words  of  the  section  **  no  road  or 
"  occupation  way  made  or  hereafter  to  be  made  **  have 
a  retrospective  operation,  and  make  it  impossible 
that  this  road  could  be  a  highway  by  dedication. 

Maule  J.  said,  that  as  to  the  latter  point  the 
statute  must  have  a  reasonable  construction,  and 
could  not  be  considered  to  extinguish  roads  already 
public  by  dedication  ;  otherwise,  almost  all  roads 
not  being  immemorial,  however  important  and 
public,  would  become  extinguished ;  that  the  term 
"  made,"  as  used  in  the  act,  must  apply  to  a  road 
formed  or  made,  but  not  completely  dedicated  by 
user  or  otherwise,  at  the  passing  of  the  act ;  but 
that  roads  dedicated  at  that  time  would  be  out  q£ 
the  operation  of  the  section.  That,  on  the  other 
point,  the  indictment  clearly  failed  on  the  facts,  and 
the  jury  must  acquit  the  defendants. 

Verdict,  Not  guilty. 

Erie  and  Bere  for  the  prosecution. 

Bompas  Serjt.  and  Prideatuc  for  the  defendants. 


not 
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BODMIN. 
Coram  Maule  J. 


REGINA  V.  The  Inhabitants  of  the  Parish  of      Bodmin, 

PAtJL.  August  Q. 

This  was  an  indictment  for  the  non-repair  of  a  On  an  indict- 
highway,  found  at  the  quarter  sessions,  and  removed  non*-repair  of  •  . 
by  certiorari  into  the  Queen's  Bench  at  the  in-  aWghway.in 

•^  the  ordinary 

Stance  of  the  defendants.     The  indictment  alleged,  form,  a  parish 
that  there  was  and  yet  is  a  certain  common  and  ^"tedVor^^*^ 
ancient  highway  within  the  parish  of  Paw/,  used  by  rebuilding  a 
and  for  all  the  liege  subjects,  &c.,  with  their  horses,  washed  away 
coaches,  carts,  and  other  carriages,  to  go,  return,  ^^J^^e^p 
pass,  ride,  and  labour,  at  their  free  will  and  pleasure ;  of  which  the 
and  that  a  certain  part  of  the  said  common  and  ^^^o^^ 
ancient  highway,  called  Guavas  Quay^  situate  &c.,     "^^^^  * 
containing  in   length   &c.,    was   and  yet  is  very  quitted  on 
ruinous,  miry,  deep,  broken,  and  in  great  decay  d"ctai^t,"on 
for  want  of  due  reparation  and  amendment  of  the  the  ground  of 

.-i.o  ther^  being  no 

same,  so  that  &C.  highway,  Uie 

court  is  not 

The  way  in  question  led  from  Penzance  to  PauU  award  costs 
crossing,  at  one  part,  the  sea-shore,  over  the  sand  of  ^^^^^y  4 
which  people  used  to  go  at  and  about  low  water,  c.  50.  *.  95. 
that  part  of  the  shore  being  impassable  at  and  about  tries  at^nlsi^ 
high  water.  Guavas  Qicai/wsiS  a  quay  of  ancient  date,  PP"«  *"  ^- 
built  of  considerable  height  against  some  houses  non-repair, 
and  fish  cellars,  which  it  supported  and  protected  l^^rmi^Iaa 
against  the  sea.     It  was  considerably  above  high  no  power 
water,  and  of  breadth  scarcely  sufficient  for  a  small  sectfonto 
fish-cart  to  pass  along.     It  had  been  built  by  the  *^"^  «^**^- 
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Reoina 

V. 

The  Inha- 

bitants  of  the 

Parish  of 

Paul. 


proprietors  of  the  cellars,  which  were  used  by  them 
for  their  trade  in  storing  and  drying  pilchards,  the 
quay  being  the  access  for  their  carts  and  casks 
from  the  sands  to  the  cellars.     The  quay  was, 
in  fact,  a  thick  wall  of  solid  masonry,  and  the 
surface  of  the  quay  was  composed  of  large  pieces 
of  granite  mortared  together,  and  had  been  used 
by  persons  going  on  foot  and  horseback,  and  with 
the  small  fish-carts  used  by  the  fishermen,  at  such 
times  of  the  tide  as  the  sands  were  impassable; 
but  at  and  about  low  water,  the  way  by  the  sands 
was  more  direct,  and  more  frequently  used.     The 
surfdce  had  never  been  repaired  as  a  way,  and  the 
wall  had   been  several  times   in   living   memory 
washed  away,  and  rebuilt  by  the  owners  of  the 
cellars  by  subscription.    Two  or  three  years  before 
the  indictment  the  sea  had  washed  away  a  con- 
siderable portion  of  the  quay,  leaving  a  gap  which 
completely  broke  off  the  communication  ;  and  the 
indictment  was  preferred  for  not  rebuilding  that 
part  of  the  wall,  and  restoring  the  communication. 


At  the  close  of  the  case  for  the  prosecution. 


jBrfe,  for  the  defendants,  submitted  that  the  de- 
fendants  were  entitled  to  an  acquittal.  Even  if  the 
passage  along  the  quay  had  been  proved  to  be  both 
frequent  and  convenient,  this  could  not  be  called  a 
highway,  which  any  body  could,  by  allowing  the 
public  to  use  it  as  a  highway,  so  dedicate  as  to 
make  a  parish  liable  to  repair  and  rebuild  it.  Such 
a  liability  is  limited  to  the  surface  of  grounds  over 
which  the  owner  allows  the  public  to  pass.  The 
quay  is  an  expensive  and  artificial  erection,  made 
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use  of  when  a  passage  is  otherwise  impossible.    At       1840. 
all  events  a  parish  could  not  be  obliged  to  rebuild    ^^^T^^^ 
the  wall,  whatever  might  be  the  obligation  as  to  the  t,. 

surface.    (R.  v.  Landulph  {a).)   And  he  mentioned    T^®  ^°^*- 
a  case  in  which  a  parish  in  Lincolnshire  had  sue-     Pansh  of 
cessfully  resisted  such  a  liability  to  repair  a  viaduct       Paul. 
made  across  a  fen,  which  had  been  carried  away  by 
the  floods.     If  the  parish  might  be  made  so  liable, 
an  insuflScient  wall  or  viaduct  might  at  any  time  be 
made,  and  the  public  would  of  course  use  it ;  but 
it  necessarily  would  soon  be  washed  away,  and  the 
parish  be  saddled  with  the  expense  of  constructing 
a  good  viaduct,  instead  of  merely  repairing  the 
surface  of  land,  according  to  their  common  law 
liability. 

Bompas  Serjt.,  cow/rrf.  If  this  argument  is  to 
prevail,  any  road,  however  extensively  used  and 
necessary  to  the  public,  would  be  lost,  any  part  of 
which  rested  on  masonry.  If  a  road  be  raised  in  its 
passage  across  a  valley,  and  supported  by  masonry, 
which  gives  way  after  any  lapse  of  time,  can  it  be 
said  that  the  parish  are  not  bound  to  repair  ?  The 
true  test  is,  the  user  by  the  public.  If  so  used  by 
permission  of  the  owners,  it  is  dedicated  to  the 
public,  and  becomes  a  highway. 

Maule  J.  My  opinion  is,  that  upon  the  Ian. 
guage  of  this  indictment  the  defendants  are  entitled 
to  an  acquittal.  In  ordinary  language  this  cannot 
be  said  to  have  been,  at  the  time  of  the  default,  a 
highway  which  the  public  were  prevented  from 


(a)  1  Moo- &  Rob.  393. 
Y  3 


A 


SIO  CASES  AT  NISI  PRIUS, 

1840.       conveniently  using,  for  want  of  due  reparation  and 
^■^■V^    amendment     It  was  at  one  time,  at  most,  a  wall  or 
t,.  embankment,  on  the  top  of  which  there  was  a  road; 

The  Inha-  and  whatever  might  be  the  duty  of  the  parish  as  to  a 
Pariah  of  ^^^^  SO  m  existence  and  requinng  repair,  I  do  not 
Paul.  think  they  are  defaulters  on  this  evidence.  The 
interruption  of  the  passage  is  not  from  the  want  of 
repair,  but  from  the  sea  having  washed  away  tlie 
wall  or  embankment,  and  there  is  no  longer  any 
thing  for  them  to  repain  I  do  not  think  they  are 
liable  to  rebuild  the  wall. 

Verdict,  not  guilty. 

Bompas  Serjt.  then  applied  for  costs,  under  the 
5&c6JV.4f.c.  50.  ss.  94,  95.,  the  indictment  having 
been  preferred  by  order  of  the  magistrates  under 
that  act. 

This  was  resisted,  on  the  ground  that  the  section 
only  applied  to  highways,  whereas  the  way  in  ques- 
tion turned  out  not  t;o  be  one ;  and,  secondly,  that 
the  case  did  not  come  within  the  statute,  having 
been  removed  by  certiorari.  And  a  case  of  12.  v. 
Minster  was  mentioned,  tried  before  Mr.  Baron 
Gurneyy  at  Launceston^  in  which  there  was  an 
acquittal  on  the  ground  of  there  being  no  high- 
way, and  that  learned  Judge  refused  the  order 
for  costs. 

Bompas  Serjt.  contended  that  the  statute  was 
compulsory. 

Maule  J.  I  refuse  the  order,  as  far  as  I  have 
any  discretion  in  this  matter ;  but  if  it  be  really 
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compulsory,  I  give  you  leave  to  apply  to  the  Court ;        i840. 
and  if  they  think  I  ought  to  make  the  order,  I  will     ^"^^^^^^^ 
do  it.  V. 

The  Inha- 

No  motion  was  afterwards  made  in  the  case,  (a)     pansh^of 


Paul. 


Bompas  Serjt.  and  Cockbum  for  the  prosecutor. 
jBrfe,  Moody ^  and  Buttj  for  the  defendants. 


(a)  The  same  question  arose  again  before  the  learned  judge 
in  the  case  of  The  Queen  v.  The  Inhabitants  of  Challicombe^ 
tried  at  Bxeter,  at  the  summer  assizes,  1841.  The  jury  having 
in  that  case  acquitted  the  defendants  on  the  ground  that  there 
had  not  been  any  sufficient  dedication  of  the  way  to  the  public 
to  constitute  it  a  public  highway,  Bercy  for  the  prosecution, 
applied  for  an  order  for  costs  under  5S^6  W,^.  c,  50.  s.  95.  He 
contended  that  the  indictment  having  been  preferred  by  order 
of  the  magistrates  in  petty  sessions,  the  statute  was  imperative 
on  the  learned  judge  to  award  costs. 

This  was  opposed  on  the  ground  that  the  statute  only  applied 
to  cases  of  real  highways  found  to  be  such  by  the  verdict ;  and 
secondly,  that  it  did  not  apply  to  cases  removed  by  certiorari. 
And  JR.  v.  Paul  was  mentioned. 

Maule  J.  My  opinion  is  on  both  grounds  that  I  ought  not 
to  niak«  the  order.  I  think  I  have  no  jurisdiction  to  award  costs 
when  it  is  found  not  to  be  a  highway.  I  have  acted  on-  this 
dpinion  in  a  case  on  the  Northern  Circuit.  I  then  thought  there 
was  so  much  doubt  that  I  ought  to  give  the  parties  the  benefit 
of  an  application  to  the  Court  above ;  but  on-  mentioning  the 
matter  to  some  of  the  judges,  they  thought  this  could  only  be 
done  by  making  the  order,  which  would  put  the  inhabitants  in  a 
position  that  they  ought  not,  according  to  my  opinion,  to  be 
placed  in,  and  that  I  ought  not  to  make  the  order. 

The  order  was  therefore  refused,  (b) 

(b)  See  Regina  v.  Inhabitants  of  Preston,  2  Moo.  &  Rob.  137. ;  7  Dowl. 
P.  C.  593.  S.  C,  by  tbe  latter  of  which  reports  it  appears  that  the  court  of 
Qjueen's  Bench  has  power  to  award  costs  to  the  prosecutor  under  this  stat, 
although  the  indictment  haa  been  removed  from  the  quarter  sessions  by 
certiorari. 
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IN 
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AT   THE    SITTINGS   AFTER 

MICHAELMAS    TERM, 

4  Vict.  1840. 


QUEEN'S  BENCH. 


1840. 

Guildhall,  TALBUTT  t'.  CLARK  and  Another. 

Dec.  12. 

In  an  action  Case  foF  libel  Contained  in  a  newspaper,  of  wh  m.  ^^ 

edUorsofa  the  defendants  were  the  editors. 

newspaper  for 

libel,  the  fact  ,  ,_^ 

of  the  libel  The  plaintift'  held  the  situation  of  clerk  of  -^z^Mie 

li^hed  onthc  Eastern  Counties  Railway  Company,  at  Rumfo^^^i 

communica-  and  the  publication  complained  of  was  a  statenx  ^^iJt 

tion  of  a  cor-  ,/..,.  i  .        i  m 

respondent  is  (profcssing  to  be  inserted  in  the  newspaper  on    *-*i6 

"n^'Sttn ""  authority  of  a  correspondent  of  the  defendan  t^)* 

of  damages,  that  the  clerk  at  that  station  (thereby  meaning    **^ 
plaintiff)  had  overcharged  a  passenger. 
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The  pleas  were,  not  guilty,  and  a  justification       i840. 
of  the  truth  of  the  statement. 

ThesigeTf  for  the  defendants,  after  proving  certain 
facts  in  support  of  the  plea  of  justification,  offered 
to  put  in  evidence  a  letter  from  the  correspondent, 
with  his  name  subscribed,  on  the  authority  of 
which  the  defendants  had  inserted  the  statement, 
they  having  refused  to  insert  it  without  the  name ; 
and  he  contended  that  this  evidence  was  admissible 
in  mitigation  of  damages. 

Sir  JP.  Pollock  objected  to  the  evidence. 

Lord  Denman  C.  J.  The  evidence  certainly 
does  not  go  to  prove  any  of  the  issues ;  and  I  do 
not  think  it  admissible.  The  justification  depends 
on  the  facts,  not  on  the  statement  of  them  by  a 
third  party.  I  know  that  in  a  case  in  the  Common 
Pleas  it  has  been  held  that  a  previous  statement 
in  another  newspaper  is  admissible  ;  but  even  that 
decision  has  been  very  much  questioned. 

The  evidence  was  rejected. 

Verdict  for  the  plaintiff*. 

Sir  F.  Pollock  and  Martin  for  the  plaintiff*. 
Thesiger  and  Godson  for  the  defendants. 


CASES  AT  NISI  PRIUS, 


COMMON  PLEAS,  WESTMINSTER. 


DecA.  &5.  FRANK  V.  FRANK. 

On  an  issue  This  was  an  issue  directed  by  the  Master  of  the 
oTchM^^r^  Rolls,  to  ascertain  "  whether  the  Rev.  Edward 
to  try  whether  u  Pranl\  deceased,  was  at  the  time  of  the  execu- 
certain  time  "  tion  of  a  Certain  deed  of  feofTment,  in  the  month 
£^p^5J„$^'  ''of  April,  1816,  of  sound  mind,  memory,  and  un. 
affirming  the  «  dcrstanding,  so  as  to  be  sufficient  for  the  ^vern- 
entitled  to  "  Hicnt  of  himself,  his  houses,  messuages,  lands, 
^'^such  *'  ^"^  tenements."  There  were  other  issues  to 
issues  it  will  ascertain  whether  he  was  of  sound  mind,  &c.  at 
that'iS^wty  the  times  of  the  execution  of  certain  other  deeds, 
°id^^^'^  ^   ^"^  ^^  *^^  suffering  a  certain  recovery  in  the  Court 

intended  to        of  CommOU  PlcaS. 
begin. 

The  issues  were  in  the  common  form ;  the 
plaintiff  (who  claimed  under  the  deeds)  averring 
that  the  said  Edward  Frank,  at  the  time  of  the 
execution,  &c.,  was  of  sound  mind,  &c.  The 
defendant  (the  heir  at  law)  by  his  plea  alleged 
that  the  said  Edward  Frank,  at  the  time  of  the 
execution,  &c.,  was  not  of  sound  mind,  &c. 

Talfourd  Serjt.,  for  the  defendant,  submitted, 
that  he  was  entitled  to  begin.  In  point  of  form,  he 
admitted,  the  affirmative  was  with  the  plaintiff; 
bnt  the  law  presumes  every  one  to  be  of  sound 
mind  until  the  contrary  is  shown.  In  sub- 
stance,  therefore,    the  oiiiis  probandi  is  on   the 
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defendant,  for  he  must  make  out  the  incompe-       1840. 
tency  of  the  party  at  the  time  he  executed  the 
deed ;  and  if  he  does  not,  the  verdict  must  pass 
for  the  plaintiff. 

Erskine  J.  This  is  an  issue  directed  by  the 
Master  of  the  Rolls,  for  the  purpose  of  informing 
his  conscience  on  this  particular  question,  viz.  the 
sanity  or  insanity  of  thie  feoffor  at  the  time  the 
deed  was  executed.  He  has  directed  the  party  who 
claims  under  that  deed  to  be  the  plaintiff,  and 
has  thereby  in  effect  directed  that  the  onus probandi 
shall  lie  on  him.  It  is  reasonable  to  presume 
that  the  learned  Judge  thought  that  a  prima  facie 
case  of  insanity  had  been  made  out,  sufficient  to 
call  for  an  answer  from  the  party  who  set  up  the 
feoffment ;  and  I  therefore  think  he  is  entitled  to 
begin,  (a) 

The  plaintiff  accordingly  began. 

Verdict  for  the  plaintiff. 

JerviSj  Channel  Serjt.,  and  W.  H.  Watso7iy  for 
the  plaintiff. 

Talfourd  Serjt.,  R.  V.  RichardSj  and  Robinson, 
for  the  defendant. 


(a)  In  point  of  fact,  it  had  been  shown  in  the  proceedings  in 
Chancery  that  in  the  year  1825  a  commission  of  lunacy  had 
been  awarded  against  Edward  Franks  and  an  inquisition  re- 
turned thereon,  which  found  that  Edward  Frank  was  then  a 
lunatic,  and  had  been  a  lunatic  from  the  31st  of  October^  1815  ; 
and  in  the  course  of  the  discussion  before  Lord  Langdale^  Mas- 
ter of  the  Rolls,  when  the  issue  was  directed,  his  Lordship 
expressed  his  opinion  that  that  inquisition  raised  a  presumption 
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1840.         against  the  sanity  of  the  feoffor  at  the  time  the  feoffment  wis 
executed  in  1816.    And  it  would  seem  that  his  Lordship,  m 
consequence  of  that  presumption,  thought  that  the  onus  of 
proving  the  sanity  lay  on  the  parties  who  set  up  the  feoffment 
against  the  heir  at  law.      There  appears  to  be  no  doubt  that 
the  inquisition  on  a  writ  de  lunatico  inquirendo  is  admissible  m 
evidence  on  a  trial  between  third  parties  touching  the  sanity 
of  the  supposed  lunatic  (see  Sergesonv.  Sealy  (a),  JFcnikkrw. 
Silk  (b)f  R.  y.  Bowles  (c) ;  and  its  effect,  when  received  in  evi- 
dence, is  to  raise  a  presumption  that  the  party  was  a  lunatic  at' 
the  time  stated  by  the  inquisition,  and  that  he  continued  lunatic 
afterwards.    For  though  the  first  presumption  of  law  is  that  every 
man  is  sane ;  yet  if  he  be  shown  to  be  once  insane,  the  preaump- 
tion  then  is  that  he  continues  insane  ;  semel  Jutibundus^  temper 
furibundusprcBsumitur.  { Attorney- General\.PamUier(d).  )  The 
presumption,  however,  of  insanity,  from  the  fact  of  the  inquisi- 
'tion  having  found  a  party  to  be  in  that  state,  is  (as  Lord 
Langdale  M.  R.  stated  in  the  principal  case)  "  a  very  sli^t 
presumption,"  though  sufficient  to  shifl  the  burthen  of  proof  on 
those  who  dispute  the  insanity.    In  the  principal  case,  as  well 
as  in  the  much-contested  case  of  Beer  v.  Wisrd  (tried  before 
Lord  C.J.  Dallas,   at  the  sittings  afler  Mich.  T.  1821),  the 
commission  and  inquisition  were  received  in  evidence  witliout 
objection ;   and  in  both,  the  order  of  the  Lord  Chancellor 
directing  the  commission  to  issue  was  also  put  in. 


(a)  2  Atk.  412.  (6)  3  Camp.  126. 

(c)  Stark,  on  Ev.  252. 

(c/)  3  Brown's  C.  C.  441. ;  aiid  see  Stark,  on  Ev.  1702. 
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JOSEPH  SMITH  V.  MONEYPENNY.         we„m,kst«. 

Dec.  8. 

JlssuMPsiT  by  indorsee  against  acceptor  of  a  bill  in  an  action 
of  exchange,   drawn  and  indorsed  by  one  Thomas  accepLrofa 
•Smith.  bill  of  ex. 

Tfci  1    rm  change  pur- 

PJeas  (amongst  others),  that  the  said  Thomas  porting  to  be 
Smith  did  not  draw  the  bill ;  also,  that  he  did  not  JSrsed'by 
indorse  it:  whereupon  issues  were  loined.  ^.^., proof 

^  -^  that  the  bill 

was  indorsed 

The  plaintiff  was  unable  to  give  any  evidence  in  p^^^n^o 
support  of  these  issues,  except  the  following: —  drewitissuf- 
The  plaintiff's  attorney  swore  that,  after  the  action  tharpersonfs 
was  brought,  a  party  calling  himself  Mr.  Thomas  ^Yb^^ ^^ 
Smith  (but  whom  the  witness  did  not  know,  nor 
had  he   seen  him  before  or  since)  called  at  his 
office,  ostensibly  on  the  subject  of  the  bill  of  ex- 
change in  question :  that  the  witness  asked  him  to 
write  his  name,  which  he  did  accordingly  several 
times   write:    that   the   witness   thereby  became 
acquainted  with  tlie  handwriting  of  that  party ; 
and  he  believed  that  the  signature  at  the  foot  of 
the   bill   as   drawer,  and   on   the   back   of  it   as 
indorser,  was  in  the  handwriting  of  that  indivi- 
dual, whoever  he  might  be. 

Talfourd  Serjt.  objected  that  no  evidence  had 
been  given  of  the  existence  of  any  Thomas  Smith  ; 
the  witness  did  not  pretend  to  say  that  the  un- 
known party  was  Thomas  Smith;  and  the  unso- 
licited appearance  of  that  party  at  the  office  of  the 
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1840.        plaintiflf  s  attorney  had  every  appearance  of  col- 
lusion. 

Kellif^  for  the  plaintiff,  contended  that  the  evi- 
dence was  sufficient.  The  defendant,  by  accept- 
ing the  bill,  admitted  it  to  have  been  drawn  by  a 
Thomas  Smith  ;  and  the  witness's  evidence  proved 
that  it  had  been  indorsed  by  the  same  party  who 
drew  it :  who  that  party  might  be,  was  quite  im- 
material. 

TiNDAL  C.  J.  ruled  that  there  was  sufficient 
prima  facie  evidence  that  the  bill  had  been  indorsed 
by  the  drawer :  if  the  defendant  had  witnesses  to 
disprove  that  fact,  he  could  call  them. 

The  defendant  then  called  witnesses,  who  swore 
that  in  their  judgment  the  bill  was  drawn  by  one 
Richardson. 

TiNDAL  C.  J.  was,  however,  clearly  of  opinion 
that  this  was  immaterial :  whether  the  bill  was 
drawn  by  Richardson  or  Thomas  Smithy  if  it  was  in 
fact  indorsed  by  the  same  party  who  drew  it,  that 
was  sufficient  to  entitle  the  plaintiff  to  a  verdict  on 
these  issues. 

Verdict  for  plaintiff. 

Kelli/  and  W.  H.  Watso7i  for  the  plaintiff. 
Tal/burd  Serjt.  and  Humfrey  for  the  defendant. 
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EXCHEQUER  OF  PLEAS. 


SARAH    PHILLIPS  v.  WILLETTS    and  Guildhall, 

^,,  Dec  14.  &  15. 

Others. 

This  was  an  issue,  directed  by  the  Master  of  the  On  the  trial 
Rolls  to  be  tried,  for  the  purpose  of  ascertaining  r^ted  bylhe' 
"  whether  one  Susannah  Phillips  was  the  next  of  Court  of 
"  kin  of  one  Anne  Davies  in  the  pleadings  in  Chan-  try^whether 
"  eery  mentioned,  living  at  the  time  of  the  death  J^ ftSt 
"  of  the  said  Anne  Davies  ;*'  and  the  Judge  was  to  of  kin  of  J^iy. 
be  at  liberty  to  indorse  any  special  matter  on  the  usual  order 
postea.     Sarah  Phillips  (the  executrix  of  the  last  ^^^  indorsing 

*^  *,    ,  any  special 

will  and  testament  of  the  said  Susannah  Phillips)  matter  on 
was  the  plaintiff  in  the  issue;  and  Benjamin  Willetts  onedrfendwit, 
(administrator  of  Hannah  JVillettsX  and  George  ^-^-^  claimed 

to  be  as  nearlv 

Cooper  (administrator  of  Thomas  Cooper),  and  Betty  related  tojJ. 
ColUns,  and  others,  the  defendants.  wa'^^thSh^ 

defendant. 

In  the  course  of  the  plaintiff's  case  it  appeared  daim'imion^  * 
that  the  two  defendants  Willetts  and  Cooper  (for  f!f'^"^''^j!',. 

1  T^   T  IN        T     1  i.  1  ^  1       the  cases  both 

whom  .Erfe  appeared)  rehed  on  a  pedigree,  which,  of  the  plaintiff 
if  correctly  established,  would  show  that  their  intes-  Heidf  that  at 
tates  stood  in  the  same  degree  of  relationship  to  ^wwe  ^^^  ^]^f^Pl 

^      .       ,        «  ,,^,.„.       ,.,  ,  ^  ,      the  plaintiff's 

Davtes  that  Susannah  Phillips  did;  and  consequently  case,  CD. 
that  if  both  the  plaintiff  and  the  defendants  miletts  f^^^^^^^^^^ 
and  Cooper  made  out  their  respective  cases,  they  prove  his  case, 
would  have  a  right  to  share  the  residuary  estate  of  ^.  j^,  ghoufd 
the  deceased.      But  it  further  appeared  that  the  ^^  ^\\i^\ff 

having  the  general  reply  on  both. 
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case  set  up  by  Betty  Collins  and  the  other  defend- 
ants  (for  whom  Piatt  appeared)  was  quite  adverse, 
as  well  to  the  case  of  the  plaintiff  as  to  that  of  the 
two  defendants  WiUetts  and  Cooper^  and  would,  if 
established,  defeat  them  both  by  showing  a  nearer 
relationship. 

The  plaintiff*s  case  being  closed,  Platt^  for  the 
defendants  (other  than  WiUetts  and  Cooper)^  sub- 
mitted that  it  would  be  very  injurious  to  the  in- 
terests of  his  clients  if  he  were  to  be  called  upon, 
at  the  close  of  Mr.  JSrfe's  address  for  JVilletts  and 
Cooper,  to  open  the  case  of  Betty  Collins  and  the 
other  defendants,  and  then  that  the  evidence  of 
WiUetts  and  Cooper  should  be  gone  into,  leaving 
the  evidence  of  his  (Mr.  Piatt* s)  clients  to  follow 
that  of*  WiUetts  and  Cooper.  Though  this  might, 
perhaps,  be  admitted  to  be  the  general  course  of 
practice  where  defendants  (standing  substantially 
on  the  same  ground)  appeared  by'different  counsel, 
in  a  case  of  this  kind  it  would  be  obviously  most 
unfair  and  inconvenient ;  for  the  result  would 
be,  that  the  observations  with  which  he  should 
have  to  introduce  and  explain  the  course  of  en- 
dence  to  be  adduced  for  his  clients  would  be 
wholly  lost  upon  the  jury,  whose  attention  would  be 
directed,  immediately  after  hearing  his  opening, 
not  to  the  evidence  to  which  such  opening  ap- 
plied, but  first  of  all  to  the  entirely  conflicting 
case  of  the  defendants  WiUetts  and  Cooper.  He 
therefore  proposed  that  Mr.  JErfe  should  first 
open,  and  prove,  the  case  of  the  defendants 
WiUetts  and  Cooper ;  and  then  that  he,  Platte 
should  open,  and   prove  the  case   of  the  other 
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defendants,  —  Mr.  Kelly  having  the  general  reply 
on  both. 

Kelly ^  for  the  plaintiff,  insisted  that  there  was 
no  precedent  for  such  a  course  of  proceeding 
as  that  now  proposed.  If  one  set  of  defendants 
were  allowed  to  lie  by  in  this  way,  and  make  no 
statement  of  their  case  until  the  close  of  a.  co- 
defendant's  case,  it  would  lead  to  much  incon- 
venience and  abuse.  The  last  defendant  would 
shape  his  case  according  to  the  course  which,  that 
of  the  other  defendants  might  take..  The  ordi- 
nary course  was  to  let  the  senior  counsel  for  the 
defendants  open  his  case,  and  then  the  counsel  for 
*he  other  defendants ;  and  after  all  the.  opening 
^^^eches  were  concluded,,  to  commence  the  evi- 
dence. Besides,  here,  the  only  issue  to  be  tried 
^^s,  whether  Susannah  Phillips  was  the  next  of  kin 
of  ^wie  Davies..  All  the  defendants  denied  that; 
^nd.  their  case  was  therefore  only  one. 

JSrle  said  that  the  course  suggested  by  Mr.  Piatt 
^as  not  without  precedent ;  for  that  it  had  in  fact 
been  pursued  in  a  case  tried  at  Salisbury  a  few 
years  ago  (JVynne  v.  Wynne),  where  Mr.  Serjeant 
^ilde  came  down  specially  to  conduct  the  case 
^f-  an  heir  at  law,  while  Sir  JV.  Follett  appeared 
for  one  party  claiming  by  devise ;  and  he,  Erie,  ap- 
peared for  another  party,  who  set  up  a  different 
^'^'-     In  that  case,  after  JVilde  had  finished  the 
p/aintiff*s  case.  Sir  fV.  Follett  opened  and  proved 
the  Case  of  his  client ;  and  then  he,  Erie,  pursued 
"^  ^^me  course  on  behalf  of  his  client. 

^Ox.  II.  z 
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1840.  Alderson  B.     I  certainly  think  it  would  he 

more  satisfactory  to  the  ends  of  justice  that  each  set 
of  defendants  should  have  an  opportunity  of  stating 
and  proving  his  case^  without  being  interrupted  by 
that  of  the  other  set  of  defendants.  Substantially  the 
plaintiff's  case,  and  the  case  of  Mr.  Erk?^  clients, 
are  equally  inconsistent  with  that  set  up  by  Mr. 
Platfs  clients.  They  happen  to  be  co-defendants 
on  the  record :  but  for  all  practical  purposes  the 
case  of  WiUetts  and  Cooper  is  more  opposed  to  that 
of  Mr.  Plates  clients  than  it  is  to  that  of  the  plain- 
tiff; with  whom,  if*  the  plaintiff's  case  be  made  out, 
and  theirs  be  made  out,  they  stand  in  equal  de- 
gree of  relationship  towards  the  party  deceased. 
It  is  true  there  is  but  one  issue  on  the  record; 
but  then  there  is  the  usual  order  for  special  matter 
to  be  indorsed  on  the  postea ;  and  if  Mr.  ErJ^s 
case  be  made  out,  I  should  have  to  indorse  on 
the  postea  that  though  the  verdict  passed  for 
the  plaintiff,  Willetts  and  Cooper  had  established 
that  they  stood  in  equal  degree  of  relationship 
towards  Aniie  Davies  with  Sitsannah  Phillips.  I 
think,  therefore,  that  Mr.  Piatt  (whose  case  is  tlie 
one  most  completely  opposite  in  interest  to  that 
of  the  plaintiff)  should  now  open  the  case  for  his 
clients,  and  bring  forward  his  evidence ;  then  that 
Mr.  Erie  should  open  and  prove  the  case  for  the 
two  defendants  Willetts  and  Cooper ;  after  which 
Mr.  KeUy  may  reply  generally  on  both. 

This  course  was  accordingly  pursued;  Pto//'s 
witnesses  being  cross-examined  first  by  Erie  (on 
the  part  of  Willetts  and  Cooper}^  and  then  by  Kelly 
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for  the  plaintiff;  and  Erie's  witnesses  were  in  like  i84o. 

manner  cross-examined  first  by  Platt^  and  then  by  ^"T^^^^^ 

KeUy.  ^. 

Verdict  for  the  plaintiff.  Willbt« 

and  Others 

Kelb/,  BaUf  and  Bramwell,  for  the  plaintiff. 
Erie  and  Wordsworth  for  the  defendants  WiUetts 
and  Cooper. 
Piatt  and  Hun^ey  for  the  other  defendants. 
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The  official 
assignee  of  a 
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oi^!!^,  SYDNEY  V.  BELCHER  and  ISAACS. 

Feb.  17. 

Assumpsit   for  work    and    labour  done  by  an 
attorne3% 
liable  to  the         Jrlca,  uon-assumpsit. 

costs  of  de- 
fending an  ac- 
tion broujght         The  bill  of  costs   for  which   this   action  was 

SdXe  ^di-  brought  was  incurred  in  the  defence  of  an  action 

tfhe^^bLo^in  ^^  Alexander  Isaacs  against  the  defendants,  who 

retaining  the  attorney. 
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'W^ere  the  assignees  of  Philip  Isaacs^  a.  bankrupt       i840. 
-Bcloher  was  the  ofBcial  assignee,  and  the  defen-    ^T^^^""^^ 
dant:  Isaacs  (who  was  the  brother  of  the  plaintiff         v, 
in    -ttat  action)  was  the  assignee  elected  by  the  BBLOHBaand 
creclitors.    There  was  some  evidence  of  an  express 
ret^Liner  by  Belclier  of  Sydney yihe  plaintiff,  to 
^Pf>^ar  and  defend  the  action  ;  but  it  was  contended 
^heire  were  other  circumstances  to  show  that  the 
plaa.»tifli  knowing  Belcher  to  be  the  official  assignee, 
Jool^ed  to  the  estate  for  payment,  and  not  to  the 
P^**aonal  liability  of  Belcher. 

-^^rle^  for  the  defendant  BelcJier^  relied  on  the  act 
^*  X^^li^^^i^t  1  &c  2  W.4f.  c.  56.,  and  read  particu- 
'^^1^  s.  03. f  contending  thut  the  defendant,  being 
*^^tely  a  public  officer  compellable  by  his  duty  to 
*^t  in  protection  of  the  bankrupt's  estate,  and 
'^^"^^ing  no  right  to  appoint  the  attorney,  was  not 
^^^^V^le  for  the  costs  incurred  by  him  ;  and  that  at  all 
^'^^nts,  in  this  case,  the  attorney  did  not  in  fact  act 
*^^^     his  credit  and  retainer. 

X.ord  Denman  C.  J.  in  summing  up,    told  the 

Jia:r^  that  the  question  for  them  was,  whether  both 

^i^ci  each  of  the  defendants  had  agreed  to  employ 

*^H^  plaintiff  as  their  attorney  in  the  joint  defence 

^f"    the  action.     If  they  did,  the  verdict  must  be 

^>^  the  plaintiff.  That  there  was  nothing  in  the  act 

^^  parliament  to  exempt  the  assignee  from  liability 

under  such  circumstances.    That  there  might  be  a 

^^de    of  doing  business  by   which   the   official 

?^*gnee  might  protect  himself,  but  it  was  for  the 

^,^^y  to  say  whether  such  mode  had  been  adopted 

^^  tl^js  case.    If  the  jury  tliought  that  he  had  given 
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1480.       the  plaintiff  to  understand  he  would  be  liable,  they 
would  find  a  verdict  for  the  plaintiff. 

Verdict  for  the  defendants. 

R.  V.  Richards  and  Whateley  for  the  plaintiff. 
Erk  for  the  defendant  Belcher. 
Ball  for  the  defendant  Isaacs.    • 


A  rule  to  show  cause  why  the  verdict  should  not 
be  set  aside,  and  a  new  trial  had,  has  since  been 
granted,  on  the  ground  that  there  was  no  evidence 
to  go  to  the  jury  to  show  that  the  plaintiff  agreed 
to  look  to  the  estate  for  payment  of  his  bill.  That 
rule  is  still  pending. 


Guildhall,  HORN   V.  BENSUSAN. 

Feb.  22. 

IndebUatut  as-  INDEBITATUS  ASSUMPSIT.      The  first  COUUt  WaS  fof 

m»7iie  forde-  height ;  the  second,  for  the  use  of  a  certain  ship  or 

murrage,  un-    ycssel  (to  wit)  the  ElbCy  whereof  the  plaintiff  was 

an  exprras       the  owner,  by  the  defendant,  before  that  time  re- 

conu^t  to      tained  and  kept  on  demurrage,  with  certain  goods 

on  board  thereof,  for  a  long  space  of  time  then 

elapsed,  at  his  request.     There  were  also  counts 

for  money  paid,  and  on  an  account  stated. 

Pleas:  as  to  39/.  7«v.  Gd.  tender  before  action 
brought ;  as  to  the  residue,  non-assumpsit. 

The  ship  was  engaged  by  the  defendant  to  take 
a  cargo  of  coals  from  Newcastle  to  Marseilles,  and 
bring  a  cargo  of  linseed  from  thence  io  London.  The 
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plaintiff  signed  and  sent  to  the  defendant  a  charter-  i840. 
party,  by  which  it  was  stipulated  that  thirty  running 
days  were  to  be  allowed  for  loading  and  discharging, 
and  ten  days  on  demurrage,  at  4/.  per  day.  But 
before  the  defendant  executed  the  charter-party, 
be  altered  it  by  inserting  thirty-five  running  days 
Instead  of  thirty;  and  then  delivered  it  to  the 
plaintiff's  captain,  who  set  sail  and  took  it  with 
fiim,  neither  the  plaintiff  nor  the  captain  being 
iwsre  of  the  alteration.  The  actual  tender  of 
the  39/.  7^.  6rf.  could  not  be  proved :  but  the  sum 
alleged  to  have  been  tendered  by  the  defendant 
before  action  brought  was  sufiicient  to  cover  the 
balance  for  freight  and  demurrage,  supposing  the 
defendant  to  be  entitled  to  thirty-five  running 
days ;  aqd  the  action  was  in  fact  continued  for  the 
recovery  of  20/.,  being  4/.  per  day  demurrage  for 
the  five  days  in  dispute. 

The  plaintiff  was  unable  to  show  any  binding 
contract  between  the  parties ;  and  thereupon 

Sir  John  Campbell  A.  G.  insisted  that  the  plain- 
tiff had  a  right  to  recover  demurrage  for  all  the 
days  that  the  ship  had  been  detained  by  the  de- 
fendant beyond  what  would  be  a  reasonable  time 
for  loading  and  discharging  the  ship ;  and  he  pro- 
posed to  call  evidence  to  show  that  thirty  days 
fvere  a  reasonable  time  for  that  purpose. 

Thesiger  and  Gumey^  contra.  If  the  plaintiff 
has  not  evidence  of  an  express  contract,  he  cannot 
recover  in  this  form  of  action.  Indebitatus  as-^ 
mmpsit  will  not  lie  for  demurrage,  unless  there  be 
a  distinct  agreement  for  it. 

z  4 
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1840*  Parke  B.  (a)    I  am  clearly  of  that  opinion 

If  the  defendant  has  detained  the  ship  longer  than 
the  usage  of  trade  authorises,  the  plaintiff  has  his 
remedy  by  a  special  action  ;  but  it  has  been  held 
that  indebitatus  assumpsit  \vill  not  under  such  cir- 
cumstances lie. 

The  plaintiff  being  unable  to  prove  any  express 
contract,  there  was  a 

Verdict  lor  plaintiff  on  plea  of  tender,  Is. 
damages ;  and  for  defendant  on  second 
plea. 

Sir  J.  Campbell  A.  G.  and  Hoggins  for  the 
plaintiff. 

Thesiger  and  R.  Gumey  for  the  defendant. 

(a)  The  learned  Baron  sat  in  this  Court  under  the  provisioDS 
of  the  Stat.  11  6r.  4;  and  1  W.  4.  c.  70.  s.  4.,  the  Judges  of  this 
Court  being  all  in  attendance  in  the  Exchequer  Chamber  od  a 
writ  of  error. 


Guildhall,   RAWLINS,  Knight  (one  of  the  Directors  of  the 
^"*-  ^^-         Eagle  Insurance  Company)  v.  DESBOROUGH 
(Secretary  to  the  Atlas  Assurance  Company). 

whoselifeis  -AssuMPsiT  on  a  policy  of  insurance,  dated  24.th 
insured  is  not  September ^  1834,  on  the  life  of  John  Cochrane^  for 
agen^for  the    the  term  of  four  years.     There  were  also  the  usual 

assured:  and 

therefore  the  policv  is  not  void  by  reason  that  such  party  failed  to  communicate  a  ma- 
terial fact,  as  to  which  he  was  not  interrogated  bv  the  insurers,  unless  he  was  aware  of 
the  materiality  of  the  fact,  and  studiously  concealed  it. 

2.  It  is  a  question  of  fact  for  the  jury  whether  a  fact,  not  communicated,  was  under 
the  circumstances  one  which  the  assured  ought  to  have  communicated. 

3.  Where  the  affirmative  of  any  one  material  issue  is  on  the  plaintiff^  and  he  under- 
takes to  give  evidence  upon  it,  he  is  entitled  to  begin. 
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money  counts,  and  a  count  upon  an  insimul  com'       i840; 
putassent.(,a)  '^^^^ 

V, 

The  first  and  second  pleas  to  the  first  count  Dbsborouoh. 
alleged  that  a  certain  declaration  made  by  one 
Bumsteadj  who  proposed  the  insurance,  on  behalf 
of  the  Eagle  Company,  as  to  the  health  of  Mr. 
Cac/irflfwe,and  that  he  was  then  in  good  health,  &c. 
was  false.  The  third  and  fourth  pleas  alleged,  in 
isubstance,  that  the  Eagle  Insurance  Company,  in 
answer  to  the  usual  questions  (J>)  put  when  the 
insurance  was  proposed,  referred  the  Atlas  Com- 
pany to  Mr.  Bennett  and  Mr.  Neale,  respecting 
the  then  present  and  general  state  of  health  of  Mr. 
Cochrane;  that  those  referees  gave  certain  answers, 
set  out  in  the  pleas,  alleging,  amongst  other  things, 
that  the  habits  of  Mr.  Cochrane  were,  as  far  as  tlie 
referees  knew,  temperate ;  that  those  answers  were 
false,  and  that  the  referees  knew  them  to  be  so. 

5thly,  That  the  Eagle  Company  did  not  commu- 
nicate  to  the  Atlas  Company  a  certain  fact,  within 
their  knowledge,  material  to  be  communicated, 
and  which  they  ought  to  have  communicated;  viz. 
a  certificate  given  by  the  medical  officer  of  the 
Economic  Insurance  Company,  touching  the  health 
and  apparent  habits  of  Mr.  Cochrajie,  on  the  oc- 
casion of  the  Eagle  Company  having  proposed  the 
insurance  to  the  Economic  Insurance  Company. 

6thly,  That  the  Eagle  Company  did  not  commu- 
nicate to  the  Atlas  Company  a  certain  fact  within 
their  knowledge,    material  to   be  communicated, 

(a)  See  the  form  of  the  declaration,  an^,  p.  70. 

(b)  See  the  form  set  out  in  Everett  v.  Desboroughy  5  Bing. 
503. 
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1840.  '     and  which  ought  to  have  been  communicated;  viz. 
that  Mr.  Cochrane  was  addicted  to  habits  of  in- 
temperance in  liquor. 
Dbsbobough.      Lastly,  to  the  money  counts,  and  the  count  on 
the  insimul  computassentf  Non-assumpsit. 

The  replication  traversed  the  special  pleas,  and 
joined  issue  on  the  non-^ssumpsiL 

The  verdict  on  the  former  trial  of  this  action  (a) 
having  been  set  aside  by  the  Court,  and  a  new 
trial  awarded,  the  cause  now  came  down  again  to 
be  tried. 

Kelb/,  for  the  defendant,  insisted  that  he  was 
entitled  to  begin.  He  said  that  on  the  former 
trial  the  plaintiff  had  been  allowed  to  begin,  on 
the  ground  that  the  affirmative  on  the  two  first 
pleas  lay  on  him  ;  but  the  defendant  now  oflfered 
to  give  up  those  pleas,  and  to  confine  his  defence 
to  the  other  issues,  as  to  which  the  affirmative  was 
with  the  defendant. 

The  Attorney 'General  denied  that  it  was  compe- 
tent for  the  defendant  to  do  this  at  the  very 
instant  of  the  trial,  and  merely  to  gain  the  right 
of  beginning.  But  he  further  said  that  there  was 
an  issue  on  the  count  upon  the  account  stated^  on 
which  he  undertook  to  give  evidence  j  for  the 
Atlas  Company  had,  in  the  first  instance,  written  a 
letter  acknowledging  the  justice  of  the  claim,  and 
promising  to  settle  it.  This  alone  entitled  Uie 
plaintiff  to  begin. 

(a)  Vide  ante,  p.  70. 
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Lord  Denman  C.  J.    On  referring  to  my  notes       i840. 
of  the  former  trial,  I  observe  that  a  letter  was  put    ^^^^^^'^ 

,  .  .        1  r.    1        ^1  Rawlins 

in  evidence,  written  by  the  secretary  of  the  Atlas         v. 
Company,  having  very  much  the  effect  stated  by  the  i>wb<»ouoh; 
Attorney-General;  but  I  am  disposed  to  go  further, 
and  to  hold  that  wherever  there  is  a  material  issue 
on  the  record  upon  which  the  plaintiff  asserts  that 
he  means  to  give  evidence,  he  is  entitled  to  begin. 

The  Attomey-General  accordingly  began. 

There  was  a  great  body  of  evidence  as  to  the 
intemperate  habits  of  Mr.  Cochrane^  and  as  to  the 
probability  that  the  two  referees  knew  that  he  was 
addicted  to  the  immoderate  use  of  spirits.  As  to 
the  fiflh  plea,  it  appeared  that  the  Eagle  Company, 
having  agreed  to  advance  a  large  sum  of  money 
to  Mr.  Cochrane  on  the  security  of  some  property 
in  which  he  had  a  life  interest,  in  order  to  diminish 
their  own  risk  proposed  to  various  offices  to  effect 
insurances  on  his  life  in  various  sums.  Amongst 
other  offices,  they  proposed  an  insurance  to  the 
Economic  Insurance  Company.  The  secretary  of 
that  company  called  at  the  office  of  ihe  Eagle  Com- 
pany, declining  the  insurance,  and  showing  (as  a 
reason)  a  communication  which  their  medical  ad- 
viser, Mr.  Travei'Sj  had  made  to  the  resident 
director  on  the  subject  of  Cochrane^s  insurance. 
It  was  in  the  form  of  a  note  to  the  resident  director 
of  the  Economic  Company,  stating  that  he  (Mr.  Tra- 
vers)  had  just  visited  Mr.  Cochrane^  and  describing 
his  person ;  that  his  appearance  was  that  of  a  person 
who  had  been  drinking;  that  his  habits  were  those 
of  a  low  roud;  that  he  (Mr.  leavers)  believed  his 
organs  were  sound,    and  he  should   think  that 
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1840.       drinking  was  at  present  an   unconfirmed  habit; 
^^-^"v^"^^    and  concluding  thus,  "  The  sum  is  large,  but  the 
^^  "  term  is  short  (four  years).  He  is  in  more  danger 

DE8B0R0U0H.  «  from  his  moral  than  his  physical  state  at  present; 
"  but  I  cannot  view  them  in  connection  without 
**  apprehension.  The  other  offices  have  not  hesi- 
"  tated  ;  you  must  decide."  It  was  admitted  by 
the  plaintifi*  that  this  fact  was  not  communicated 
to  the  Atlas  Company ;  but  there  was  conflicting 
testimony  as  to  whether  it  had  been  communicated 
to  the  jEfl^fe Company  themselves  before  the  present 
poHcy  was  effected  ;  and  the  plaintiff  insisted  that 
even  if  it  had  been,  it  was  not  a  fact  which  they 
were  called  upon  to  communicate.  Mr.  Traverses 
note  did  not  contain  the  statement  of  any  fact, 
but  merely  the  hasty  expression  (confidentially  im- 
parted) of  the  writer's  opinion,  and  that  obviously 
formed  on  mere  hearsay.  It  was  further  contended 
by  the  defendants  that  they  were  at  all  events  en- 
titled to  a  verdict  on  the  sixth  plea,  the  evidence 
of  Cochrane*^  habitual  intemperance  being  (as 
the  defendants'  counsel  insisted)  irresistible ;  and 
that  even  if  Bennett  and  Neale  could  be  supposed 
ignorant  of  such  a  fact,  Cochrane  himself  must 
have  known  it,  and  was  bound  to  communicate  it 
to  the  defendants  when  he  appeared  before  the 
directors ;  that  he  was  the  general  agent  of  the 
assured,  and  that  they  were  responsible  for  what 
he  wrongfully  did,  or  wrongfully  omitted  doing, 
in  relation  to  the  insurance ;  and  for  this  pur- 
pose Everett  v.  Desborough  (a),  and  Maynard  v. 
Rhodes  (Ji)  were  cited. 

(a)  5  Bing.  503. 

(h)  5  Dow].  &  Ry.  266.     See  also  Huchman  v.  Femiey  SM. 
&W.505. 
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The  Lord  Chief  Justice,  in  summing  up  the  1840.  - 
the  case  to  the  jury,  after  stating  that  it  was  the  ^"^^^^^^^ 
duty  of  a  party  effecting  an  insurance  to  commu-  '  v. 
nicate  to  the  insurers  every  material  fact  within  I>b«bo»ouoh 
his  knowledge  tending  to  increase  the  hazard,  or 
to  affect  the  question  of  the  life  being  an  eligible 
or  proper  object  of  insurance,  left  the  jury  to  say, 
as  to  the  third  and  fourth  pleas,  whether  the 
habits  o£  Cochrane  were  intemperate,  and  whether 
the  referees  knew  them  to  be  so,  as  alleged  in  the 
pleas.  As  to  the  fifUi  plea,  his  Lordship  left  it  to  the 
jury  to  say  whether  Mr.  Traverses  letter  had  been 
communicated  to  the  Eagle  Company  before  the 
present  policy  was  effected  ;  and  whether,  if  so,  it 
was  a. circumstance,  which,  in  the  judgment  of  the 
jury,  was  material  to  be  communicated,  and  which 
ought  to  have  been  communicated  by  them  to  the 
jitlas  Company,  with  reference  to  the  insurance. 
In  regard  to  the  issue  on  the  sixth  plea,  his  Lord- 
ship told  the  jury  that,  in  his  opinion,  the  doc- 
trine  contended  for  by  the  defendants*  counsel,  that 
the  party  whose  life  was  insured  was  the  general 
agent  of  the  assured,  and  that  the  latter  was  re- 
sponsible for  all  the  acts  of  such  party  connected 
with  the  insurance,  had  been  greatly  overstrained. 
He  is  to  answer  all  questions  put  to  him ;  and  if  he 
answers  them  falsely,  that  will  vitiate  the  policy. 
Or  even  it\  without  being  distinctly  interrogated 
as  to  his  habits,  the  jury  thought  that  he  was  aware 
of  tliem,  and,  knowing  their  importance,  studiously 
concealed  them  from  the  insurers;  in  that  case, 
his  Lordship  advised  them  to  find  the  issue  on  the 
sixth  plea  for  the  defendant.  But  the  mere  non- 
communication of  his  habits  of  life  by  the  party 
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•1840.  whose  life  was  insured,  would  not  in  itself  vitiate 

'^l^'V'^^  tlie  insurance,  even  thouc^h  those  habits  were  in  the 

Rawlins  -  -  ^  -     ^ 


Desborouoh. 


opinion  of  the  jury  such  as  tended  to  shorten  life. 

The  jury  found  a  verdict  for  the  plaintiff  on  all 
the  points  left  to  them,  (a) 

Sir  J.  CampbeU  A.  G.,  Sir  F.  Pollack,  and  R(h 
binsorij  for  the  plaintiff. 

KeUy,  R.  V.  Richards,  and  W.H.  Watson,  for 
the  defendants. 


(a)  Considering  the  vast  extent  to  which  the  practice  of 
life  insurance  is  now  carried^  it  is  to  be  regretted  that  the  bv 
is  at  present  in  so  uncertain  and  unsatis&ctory  a  state,  as  it  re- 
gards the  points  discussed  in  the  principal  case. 

The  question  whether  the  policy  may  be  avoided  in  conse- 
quence of  false  or  imperfect  statements,  made  by  persons  to 
whom  the  insurers  are  referred,  respecting  the  health  and  haUts 
of  the  life  insured,  or  in  consequence  of  the  suppression  of 
facts  by  those  referees,  may,  of  course,  depend  in  each  case 
very  much  on  the  language  of  the  policy.  In  some  instances  it 
may  be  provided  by  the  terms  of  the  policy,  that  it  shall  be 
effectual  only  on  condition  that  the  declarations  of  the  referees 
are  in  all  respects  true ;  while  in  most  policies  no  such  proviso 
is  found.  Hence  necessarily  arises  considerable  difficulty  in 
laying  down  any  general  rule  for  ascertaining  how  far  the  inte- 
rests of  the  assured  may  be  affected  by  the  conduct  of  his 
referees. 

In^most  cases  it  is  required  that  the  person  intending  to 
effect  an  insurance  shall  previously  sign  a  declaration,  contain- 
ing answers  to  certain  specific  questions  as  to  the  age  and 
hcmlth,  &c.  of  the  party  whose  life  is  intended  to  be  insured; 
and  amongst  the  questions  he  is  requured  *'  to  give  the  names 
<*  and  residences  of  two  gentlemen  to  he  referred  to  respecdng  ike 
*' present  and  general  health  cf  the  l^e  to  be  insured^  one  to  be  the 
*}  usual  medical  attendant  ^  the  partg.*'     And  in  the  policy. 


V. 

Besbobovoh. 
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and  frequently  in  the  declaration  itself  so  signed,  it  is  provided,  1840. 
**  thatadedaraiion  as  to  aU  the  above  points  istobe  considered  as  v^*v-^>^ 
^tke  basis  of  the  contract;  andthat  if  such  declaration  be  not  in  Rawlins 
**  all  respects  true^  the  policy  will  become  void."  Such  was  die 
form  of  Uie  instruments  in  the  principal  case,  (a)  What, 
then,  b  the  extent  of  this  warranty  ?  It  is  clear  Uiat  in  its 
terms  it  reaches  only  the  declaration  made  by  the  party  pro- 
posing the  insurance.  If  any  thing  which  he  represents  to  the 
company  be  untrue,  he  is  to  forfeit  the  benefit  of  the  policy. 
If,  therefore,  he  refers  the  company  for  information  respecting 
his  health  to  persons  who  are  not  able  to  give  such  information ; 
or  if  he  represents  one  of  the  referees  to  be  his  usual  medical 
attendant,  when  in  fact  he  is  not:  in  either  of  these  cases  the 
dedaration  made  by  the  assured  is  untrue,  and  the  policy  there- 
fore void.  (Everett  v.  Desborough  (a),  Huckman  v.  Femie  (6). ) 
But  there  would  seem  to  be  nothing  in  the  language  of  the 
policy  making  the  assured  responsible  for  the  conduct  of  his 
referees.  Is  there,  then,  any  thing  in  the  nature  of  the  con- 
tract itself,  or  in  the  relation  in  which  the  parties  stand  towards 
each  other,  which  should  carry  the  responsibility  of  the  assured 
lor  the  csonduct  of  his  referees  further  than  the  words  of  the 
contract  seem  to  extend  ?  It  is  submitted  there  is  not.  It  is 
sometimes,  indeed,  contended  that  the  referees  are  the  agents  of 
the  assured,  and  that  he  is  on  that  ground  liable  for  the  conse- 
quences of  their  falsehood  or  negligence ;  but  this  appears  a 
Yery  forced  construction.  It  might  as  well  be  contended  that 
when  a  servant,  applying  to  be  hired,  is  asked  for  the  name  of 
fai«  former  employer,  and  gives  it  truly,  such  former  employer  is 
to  be  considered  the  agent  of  the  servant.  It  seems  a  more 
naturid  and  just  conclusion  to  hold  that,  in  both  instances,  the 
referee  is  a  middle-man,  the  agent  of  neither  party ;  but  himself 
liable  for  the  consequences  of  any  falsehood  of  which  he  may 
be  guilty.  The  only  reported  case  which  appears,  at  first  sight, 
inconsistent  with  this  view  of  the  law,  and  to  make  the  assured 
liable  finr  the  misrepresentations  or  concealments  of  his  referees, 
is  that  of  Lindenau  v.  Desborough,  (c)  The  policy  was  there 
in  the  same  form  as  in  the  principal  case ;  and  no  communi- 
cation having  been  made,  either  by  the  assured  or  by  his  re- 


(a)  See  the  form  in  EvtrtU  v.  Dethoraugh,  5  Bisg.  503. 
(6)  3  M.  &  W.  505.  (c)  8  B.  &  C.  59$. 
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ferecsy  of  a  fact  (proved  on  the  trial  to  be  material)  respecting 
the  health  of  the  life  insured,  the  policy  was  holden  to  be  on 
that  ground  void :  and  if  the  fact  concealed  had  not  been  known 
to  the  assured,  but  only  to  the  referees,  the  question  must  have 
arisen  whether  the  assured  be  responsible  for  the  concealment 
of  facts  by  the  referees.  But  it  does  not  appear  from  the  re- 
port in  what  relation  the  plaintiff  himself  stood  towards- the  life 
insured,  or  what  knowledge  he  had  of  the  fact  not  communi- 
cated ;  and  it  seems  to  have  been  assumed  that  he  did  know 
the  fact :  for  Lord  Tenterden  C.  J.  says  he  should  have  directed 
the  jury  to  find  for  the  defendant,  if  they  <'  thought  the  plain- 
tiff had  failed  to  communicate  to  the  insurers  any  material  cir* 
<<  cumstance  within  his  hnowledgeJ'  It  is  conceived,  therefore, 
that  this  case  does  not  at  all  go  the  length  of  establishing  that 
(in  the  absence  of  any  express  condition  to  that  effect)  the 
policy  can  be  avoided  by  reason  of  the  referees  not  commnnt- 
cating  a  material  fact^  that  fact  not  being  within  the  knowledge 
of  the  assured. 

The  other  question  discussed  in  the  principal  case,  viz.  whe« 
ther  the  party  whose  life  is  insured  be  the  agent  of  the  assured, 
and  whether  the  assured  be  responsible  for  what  that  agent 
falsely  states,  or  wrongfully  omits  to  state,  to  the  insurers,  is 
scarcely  ever  provided  for  by  the  terms  of  the  policy,  and  would 
therefore  seem  to  admit  more  readily  of  some  general  rule. 
It  is  almost  always  required  that  the  party  whose  life  is  insured 
shall  attend  at  the  office  of  the  insurers  to  be  examined ;  and  it 
may  perhaps  be  admitted  that  to  a  certain  extent  that  party 
becomes  the  agent  of  the  assured :  the  difficulty,  then,  consists 
in  defining  the  limits  within  which  he  is  to  be  considered  as 
holding  that  character.  If  he  is  to  be  treated  as  the  genera/ agent 
of  the  assured  for  the  purpose  of  effecting  the  insurance,  it  seems 
difficult  to  escape  from  the  conclusion  that  if  he  fail  to  communi- 
cate to  the  insurers  every  fact,  within  his  knowledge,  material 
to  the  subject  matter  of  the  contract,  the  policy  will  be  void  as 
against  the  principal  (Fitzherbert  v.  Mather  (a),  Shirley  v.  WWu 
tnson(6)),even  though  the  agent  might  have  been  ignorant  of  the 
materiality  of  the  fact  not  so  communicated  (lb.  B^e  v.  Ttir- 
ner  (c),  Lindenau  v.  Desborouffh  (ef),  Richards  v.  Murdoch  («).  ) 


(a)  1  Term  R.  12.        (6)  I  Dougl.  306.  n.  (c)  GTuintSSa. 

(d)  8  B.  &  C.  586.         (e)  10  B.  &  C,  5S7. 
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But  if  the  doctrine  of  the  agency  can  be  carried  thus  far,  it  is 
obvious  that  no  man  can  effect  an  insurance  on  the  life  of  an- 
other without  the  most  fearful  risk  that  his  insurance  will  be 
void.  Every  man  has  knowledge  of  sensations  and  appearances 
in  his  bodily  system  which  are  for  ever  unknown  to  others,  and 
which  pass  away  without  producing  even  in  his  own  mind  the 
sliglitest  alarm,  or  seeming  to  him  of  the  slightest  importance ; 
yet,  to  a  person  experienced  in  the  diagnostics  of  disease,  these 
very  sensations  and  appearances  may  convey  the  suspicion,  or 
even  the  certainty,  that  the  constitution  has  a  tendency  to  some 
fatal  malady.  They  are  therefore  facts  in  themselves  material  to 
be  communicated ;  but  can  it  be  endured  that  the  policy  shall 
be  declared  void  because  the  party  whose  life  is  insured  failed, 
under  such  circumstances,  to  communicate  those  facts  to  the 
insurers  ?  The  same  question  may,  of  course,  arise  in  regard  to 
the  habiU  of  the  party.  The  more  reasonable  rule  to  be  laid 
down  would  appear  to  be  this — that  the  party  whose  life  is 
insured  is  to  be  considered  the  agent  of  the  assured,  for  the 
purpose  of  answering  all  such  questions  as  are  put  to  him,  and 
of  communicating  to  the  insurers  such  facts,  within  his  know* 
ledge,  as  he  at  the  time  believes  to  be  material ;  and,  notwith- 
standing the  more  general  terms  in  which  the  doctrine  of 
agency  has  sometimes  been  contended  for  (a),  the  Courts  ap- 
pear now  disposed  to  restrict  the  doctrine  in  the  way  suggested. 
In  Huckman  v.  Femie  (b),  indeed,  the  point  was  decided  upon 
the  form  of  the  plea,  which  was  held  to  import  that  the  assured 
had /MT^oita/ knowledge  of  the  fact  (see  the  judgment  of  the 
Court  delivered  by  Lord  Abinger  C.  B.,  p.  518.) ;  but  it  is 
dear  that  the  Court  inclined  strongly  to  the  opinion  that  the 
party  whose  life  was  insured  was  only  the  agent  of  the  assured, 
for  Uie  purpose  of  answering  such  questions  as  the  office  chose 
to  put  to  her.  In  Maynard  v.  Rhodes  (c),  and  in  Morrison  v. 
MutpraU  {d)y  the  doctrine  of  agency  was  not  at  all  adverted  to. 
In  Maynard  v.  Rhodes  the  Court  only  decided  that  the  life  in- 
sured having  concealed  from  the  office  a  disorder  of  long 
standing,  and  which  eventually  produced  death,  the  policy  was 


1840. 


Rawuns 

V. 

Dbsbouougu. 


(a)  See  Everett  y.Veaborougky  5  Bing.  514. ;  Huckman  v.  Femie,  3  M.  &  W. 
515. 

(6)  3  M.  &  W.  505.  (c)  5  Dowl.  &  R.  266. 

(J)  4  Bing.  60. ;  S.  C.  12  Moore,  266. 
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1840.        thereby  void.    The  report  of  the  case  is  very  scanty;  but  it 
v^^V"^^     may^be  inferred  from  the  circumstances  stated,  that  the  party 
Rawuns      must  have  been  aware  of  the  disease,  and  of  its  materiality  as  a 
^'  feet  to  be  communicated.    It  is  difficult  to  coUect  from  either 

Uesbobough.  ^^  ^^  printed  reports  of  Morrison  v.  Muspratt  what  opinion  the 
Court  expressed,  or  whether  they  expressed  any  opinion,  on  the 
e£fect  of  the  non-communication  by  the  life  insured  of  her  recent 
illness.  The  case  appears  to  have  been  sent  down  to  a  second 
trial  mainly  on  the  ground  of  a  misrepresentation,  apparently 
fraudulent,  as  to  the  usual  medical  attendant;  and  from  that 
misrepresentation  a  jury  might  reasonably  have  inferred  that  in 
concealing  the  fact  of  the  disease  itself,  for  which  the  medical 
attendant  was  called  in,  the  life  insured  had  studiously  concealed 
a  fact  which  she  knew  to  be  material.  In  the  case  of  Swed  v. 
Fairlie  (a),  the  Lord  C.  J.  Dbnman  directed  the  jury,  that  if 
they  thought  the  party  whose  life  was  insured  might  from  the 
nature  of  the  disorder  have  been  unconscious  of  it,  his  non- 
communication of  it  would  not  vacate  the  policy. 

On  the  whole,  therefore,  it  is  apprehended  that  there  is  no 
decision  of  the  Courts  inconsistent  with  the  opinion  expresKd 
by  the  Lord  Chief  Justice  in  the  principal  case,  viz.  that  the 
party  whose  life  is  insured  is  only  the  agent  of  the  assured  ftr 
the  purpose  of  answering  such  questions  as  shall  be  put  to  him 
by  the  insurers ;  and  that  his  non-communication  of  a  material 
fact,  as  to  which  they  do  not  question  him,  will  only  vitkite  the 
policy  if  he  knew  of  that  fact,  and  believed  it  to  be  materiaL 


{a)  6  Can  &  P.  1. 
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NORTHERN  CIRCUIT. 
YORK. 
Coram  M aule  J. 
■ 1841. 


REGINA  V.  HOLROYD.  MarT\st. 

Indictment  on  the  statute  3  &  4  Vict.  c.  97-  ^«  15.  a  party  is 
(a)  for  placing  obstructions  on  the  Leeds  and  Man-  indicted  under 
Chester  Railway.     The  indictment  charged  "that  f|7^/,^''[j. 
"  the  defendant  unlaufully  and  wilfully  placed,  cast,  he  designedly 
"  and  threw,  and  aided  and  assisted  in  placing,  cast-  j^^^y^gub- 
«*  ing,  and  throwing  in  and  upon  the  rails  and  stances  having 

a  tendency  to 

"  below  the  rails  of  a  certain  railway  constructed  produce  an 

«  under  the  powers  of  a  certain  act  of  parliament  ^fe^ics^^ 

*«  passed  in  1836,  and  intituled  *  An  Act  for  making  though  he  may 

"  a  Railway  from  Manchester  to  Iteeds^  and  of  a  "he  act^ex-^"^ 

«*  certain  other  act  of  parliament  passed  in  6  ^4.,  ^,Jarobcct*^ 

««  intituled  *  An  Act  for  enabling  the  Mancliester 

"  and  Leeds  Railway  Company  to  vary  the  Line  of 

"  such  Railway,'  &c.,  and  of  a  certain  other  act,&c., 

"  and  intended  for  the  conveyance  of  passengers 

"  in  and  upon  carriages  drawn  and  impelled  by  the 

"  power  of  steam,  divers,  to  wit,  five  wooden  bar- 

"  rows,  five  barrow  loads  of  stone,  and  five  barrow 

"  loads  of  earth,  in  such  manner  as  to  obstruct  the 

<*  engines  and  carriages  using  the  said  railway,  and 

«« to  endanger  the  safety  of  persons  conveyed  in 

(a)  Lord  Seymours  act. 
A  A  2 
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1841.       ^'  and  upon  the  same,  against  the  form  of  the 
"  statute,"  &c. 
Plea,  not  guilty. 

It  appeared  that  the  railway  company,  acting  un- 
der the  ninety-fourth  section  of  the  statute  6  W*  4. 
which  empowered  them  **  to  alter  the  course  of 
"  any  rivers  or  streams  of  water,  roads  or  ways,  in 
"  order  the  more  conveniently  to  carry  the  same 
"  over  or  under,  or  by  the  side  of  the  said  railway,** 
had  diverted  an  ancient  highway,  carrying  it  over 
the  railway  by  a  bridge,  at  a  point  different  from 
that  at  which,  according  to  its  original  line,  it  would 
have  crossed  the  railway. 

The  defendant  (who  lived  close  to  the  diversion) 
had  indicted  the  company  for  making  it  — con- 
tending that  it  had  not  been  made  in  conformity 
with  the  act  of  parliament — and  disputes  had  arisen 
in  consequence  between  them.  Whilst  those  dis- 
putes  were  going  on,  large  quantities  of  earth  and 
rubbish  were  found  placed  across  the  railway  at 
the  point  of  diversion.  The  prosecutors'  case  was 
that  this  had  been  done  by  the  defendant,  or  by 
persons  acting  under  his  orders,  wilfully,  and  in 
order  to  obstruct  the  use  of  the  railway ;  and  the 
defendant's  case,  on  the  other  hand,  was,  that  his 
men  in  the  course  of  emptying  barrows  of  earth 
and  rubbish  into  a  ditch  near  the  railway,  had 
accidentally  dropped  part  of  the  rubbish  on  the 
railway ;  and  it  was  insisted  that  at  all  events  there 
was  no  evidence  to  show  that  the  defendant  had 
done  the  act  in  order  to  obstruct  and  upset  the 
carriages. 


I 
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Maule  J.  in  summing  up  to  the  jury  told  them,       i84i. 
that  if  they  believed  that  the  rubbish  had  been 
dropped  on  the  rails  by  mere  accident,  the  de- 
fendant had  not  committed  an  offence  within  the 
act  of  parliament ;  but,  on  the  other  hand,  it  was  by 
no   means  necessary,  in  order  to  bring  the  case 
^thin  the  reach  of  the  act,  that  the  defendant 
should  have  thrown  the  rubbish  on  the  rails  ex- 
pressly with  a  view  to  upset  the  train  of  carriages. 
^^     the  defendant  designedly  placed  there  sub- 
^^nces  having  a  tendency  to  produce  an  obstruc- 
tion, not  caring  whether  they  actually  impeded  the 
^^Tiages  or  not,  that  was  a  case  within  the  act, 
*^cl  the  jury  were  bound  to  convict. 

t^he  jury  retired,  and,  after  being  absent  some 
'^o^rs,  returned,  and  requested  to  be  informed  by 
^•^e  learned  judge  what  was  the  meaning  of  the 
^^X'm  "  wilfully  "  used  in  the  statute. 

'Xhe  learned  judge  repeated  in  substance  what 
*^^  had  addressed  to  them  in  his  summing  up  — 
^-^lling  them,  that  he  should  consider  the  act  to 
b^ve  he&awilfuUy  done,  if  the  defendant  intention- 
^Vy  placed  the  rubbish  on  the  line  (knowing  that  it 
^^3  a  substance  likely  to  produce  an  obstruction) ; 
^  :fbr  instance,  he  had  done  so  in  order  to  throw 
^P<^n  the  company's  officers  the  necessary  trouble 
^^  removing  the  rubbish ;  if,  on  the  other  hand, 
^^  jury  thought  it  had  been  purely  the  result  of 

^^Ciident,  he  recommended  the  jury  to  acquit  the 

defendant 

A  A  3 
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The  jury  were  unable  to  igree  in  a  verdict,  and 
were  ultimately  discharged  by  consult. 

CressseUj  Barnes,  and  the  H<hu  J.  S.  fFortky  for 
the  prosecutioD« 

Atcherlejf  Serjt.,  Addiscnj  and  JFalson  for  the 
defendant. 


Coram  Rolfs  B. 


LirniFooL,   HOBSON,  Assignee  of  ASTLEY,  a  Bankrupt,  r. 
^'^  *•  MELLOND. 


Where  a 
debtor  depo- 
sits a  title 
deed  with  hi^ 
crertitor,  as 
<icciiritv  for  a 
debt,  the  in- 
ten»t  which 
the  creditor 
thereby  ac- 

r'res  in  the 
d  may  be 
:\M\(rned  by 
liim  to  a  third 
person. 


Declaration  in  trover  for  a  deed,  alleging  the 
assignee  to  have  been  possessed,  &c. 

Pleas.     First,    not    guilty;    second,    that  the 
plaintiff  was  not  possessed,  &c. 

It  appeared  that  Astley  and  one  Sale  carried  on 
trade  in  partnership,  and  became  bankrupts.  Astkj 
and  Sale  kept  an  account  \iith  the  Imperial  Bank  of 
England  at  Manchesier J  and  before  the  bankruptcy 
Sale  had  deposited  with  the  Imperial  Bank  a  lease 
made  to  Astlei/  of  some  freehold  property,  wWch 
was  the  deed  in  question  in  this  action.  Mellond  (the 
defendant)  also  kept  an  account,  and  had  money 
transactions,  with  the  same  bank ;  and  on  a  settle- 
ment  taking  place  between  the  defendant  and  the 
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bank,  a  balance  was  found  to  be  due  to  the  de-  i84i. 
fendant ;  and  thereupon  the  bank  gave  the  defen- 
dant  a  cognovit  for  the  amount,  and  at  the  same 
time  delivered  to  him  the  deed  in  question,  with  a 
memorandum,  which  (after  reciting  that  such  ba- 
lance was  due  to  the  defendant,  and  that  the 
cognovit  had  been  given,)  stated  that  the  Im- 
perial Bank  therewith  also  deposited  the  deed 
with  the  defendant  as  a  collateral  security.  The 
plaintiff  alleged,  first,  that  Sale  had  placed  the 
deed  in  the  hands  of  the  bank  merely  for  safe 
custody ;  secondly,  that  if  Sale  had  in  terms  de- 
posited it  by  way  of  security  for  a  debt,  he  had  no 
right  to  do  so,  and  that  as  against  Astley  and  the 
plaintiff  (his  assignee)  such  deposit  was  invalid ; 
thirdly,  that  even  if  a  lien  had  been  created  in  Fa- 
vour  of  the  Imperial  Bank,  the  latter  had  no  right 
to  transfer  the  deed  to  the  defendant,  for  a  lien  is  a 
matter  strictly  personal ;  so  that  by  parting  with 
the  possession,  the  Imperial  Bank  lost  their  in- 
terest in  the  thing  deposited,  and  the  owner  had  a 
right  to  recover  it  in  whose  hands  soever  it  might 
be  (a) ;  lastly,  that  in  point  of  fact,  at  the  time  of 
the  demand  upon,  and  refusal  by,  the  defendant, 
there  was  no  debt  remaining  due  from  Astley  and 
Sale  to  the  Imperial  Bank. 

The  defendant  insisted  that  the  deed  had  been 
placed  by  Sale  in  the  hands  of  the  bank,  to  secure 
any  sums  that  were  or  might  become  due  to  them 


(a)  Vide  Legye  v.  Evans,  6  Mees.  &  W,  41, 42, 
A  A   4 
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1841.  from  Sale  and  Astley ;  that  this  was  done  with 
Astky^s  authority  ^  that  the  bank  thereby  became 
interested  in  the  deed,  as  equitable  mortgagees  of 
the  estate,  and  had  a  right  to  transfer  their  interest 
in  the  deed  to  the  defendant ;  and  that  at  the  times 
when  the  deed  was  handed  over  by  the  Imperial 
Bank  to  the  defendant,  and  of  the  demand  and 
refusal,  [the  former  were  and  still  remained  large 
creditors  of  Astley  and  Sale. 

RoLFE  B.  told  the  jury  that  in  his  opinion,  if 
the  deed  had  been  deposited  by  Astley y  or  with  his 
concurrence,  in  the  hands  of  the  banking  company, 
by  way  of  a  security  for  a  debt,  they  thereby  ac- 
quired an  interest  in  the  deed  larger  than  that  of  a 
mere  lien.  In  the  case  of  an  ordinary  lien  the  de- 
positee has  not,  nor  is  intended  to  have,  the  pro- 
perty in  the  thing  deposited  ;  but  where  a  title-deed 
is  deposited,  the  depositee  has  not  only  an  equitable 
interest  in  the  estate,  but  a  right  to  call  for  a  legal 
mortgage ;  and  that  right  he  can  transfer  to  an- 
otlier,  in  the  same  way  that  it  was  vested  in  him- 
self, namely,  by  deposit  of  the  title-deed. 

His  lordship  accordingly  directed  the  jury,  that 
if  they  found  that  Sale  had  been  authorized  by 
Astley  to  deposit  the  deed  by  way  of  security  for 
a  debt,  and  had  in  fact  so  deposited  it,  and  such 
debt  still  remained  due,  they  should  find  the  ver- 
dict on  the  second  issue  for  the  defendant.  But 
if  they  thought  that  Sale  had  deposited  the  deed 
with  the  Imperial  Bank  only  for  safe  custody,  or 
that  he  had  acted  without  Astley*^  authority  in 
depositing  it,  or  that  no  debt  remained  due  from 
Astley  and  Sale  to  the  Imperial  Bank  at  the  time 
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of  the  demand  and  refusal,  they  should  find  their       134.1, 
verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff,  (fl) 

Cresswell  and  TonUinson  for  the  plaintiff. 
Dundas  and  Cowttng  for  the  defendant. 


(a)  It  is^  of  course,  clear  that  a  mortgage  of  the  legal  estate  may 
be  assigned  without  the  privity  of  the  mortgagor,  though  such  an 
assignment  constitutes  a  very  indifferent  security  (see  the  judg- 
ment of  Lord  Chancellor  Loughborough  in  Matthews  v.  Wallwyny 
4  Yes.  R.  125.  7.;  WUliams  v.  SorreU,  lb.  389. ;  Jones  v.  Gib- 
honsy  9  Yes.  411.);  and  it  appears  to  have  been  decided  in  Ex 
parte  Smith  (1  Yes.  &  B.  518.),  that  the  depositee  of  a  lease 
(which  had  been  delivered  to  him  by  way  of  security)  might 
transfer  the  interest  which  he  so  acquired  to  a  third  person, 
without  the  concurrence  of  the  original  depositor ;  for  though 
the  transfer  in  that  case  was  made  in  pursuance  of  an  agreement 
between  the  depositor,  the  original  depositee,  and  the  transferee 
(to  whom  the  depositor  executed  a  general  assignment  of  all  his 
effects),  yet  that  transaction  was  held  to  be  an  act  of  bankruptcy 
on  the  part  of  the  depositor^  and  therefore,  so  far  as  regarded 
him,  invalid ;  consequently,  the  right  of  the  party  claiming  under 
the  transfer  rested  on  die  act  of  the  original  depositee  alone 
(p.  522.). 
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Coram  Maule  J. 


1841. 

i^^^i^    llEGINA  V.  PARR,  BROWN,  MILLER,  and 
Mii^^  HOLBORNE. 

Where  A.,  The  indictment  charged  the  two  first-named  pri- 
good's  hlve^'  soners  with  feloniously  stealing  a  large  quantity  of 
been  stolen,     molasses,  and  the  two  last-named  prisoners  with 

directe  B,,  his  ...  ,       ,  .  i  , 

servant,  to  re-  receiving  the  goods,  knowing  them  to  have  been 

ceive  them  stolen 
into  his  pre-  ^^-O*^"* 
mises,  and  J?., 

L"f  thatXec-  J^^^  and  Brown  were  porters  employed  about 
tion,  after-      jjjg  docks  at  Liverpool^  Holbome  was  a  dealer  in 

wards  receives 

them  in  A.'s  molasscs  in  the  same  town,  and  Miller  was  his  ser- 
knowi^n^g  that  ^^"**  ^'  appeared  that  Parr  and  Brown  brought 
they  had  been  the  goods  to  Holborne*s  warehouse,  and  left  them 
maj'bejomtiy  with  Miller,  who,  after  some  hesitation,  accepted 
mdicted  for      them.    Holhome  was  at  this  time  absent ;  but  it  was 

receiving 

them.  clear  on  the  facts  that  shortly  after  he  came  home 

he  was  aware  of  the  molasses  having  been  left:,  and 
there  was  strong  ground  for  suspecting  that  he 
then  knew  that  it  had  been  stolen  ;  it  was  also  clear 
tliat  his  servant  Miller,  soon  after  the  goods  were 
left  with  him,  was  aware  they  had  been  unlawfully 
procured,  as  he  was  found  disguising  the  barrels  in 
which  the  molasses  was  contained. 

WilkinSy  for  the  prisoner  Holbome,  submitted, 
that  as  the  goods  were  in  the  first  instance  received 
by  Miller,  in  Holbome*^  absence,  the  indictment, 
alleging  a  joint  act  of  receiving,  could  not  be  sup«» 
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ported,  even  though  the  jury  thought  thziHolborne,       i84i. 
when  he  came  in,  assented  to  the  unlawful  act  of  his 
servant,  and  he  cited  Regina  v.  Messingham.  (a) 


Ellis f  for  the  prosecution,  agreed  that  the  ob-  milmr^'wicI 
jection,  if  supported  by  the  facts,  was,  in  point  of   Holborne. 
law,  a  valid  one  j  but  he  contended  that  there  was 
some  evidence  to  go  to  the  jury,  that  Holborne^ 
even  before  he  went  out,  must  have  been  aware 
that  the  goods  were  about  to  be  left  at  his  ware- 
house, and  must  have  given  orders  for  their  recep- 
tion, and  if  Miller  took  them  in,  in  pursuance  of 
previous  orders  from  Holborne^  the  prisoners  might 
be  convicted  of  a  joint  receiving. 

Maule  J.  thought  there  was  sufficient  evidence 
of  this  nature,  and  his  Lordship  told  the  jury,  that 
if  they  were  satisfied  that  Holborne  had  directed 
the  goods  to  be  taken  into  the  warehouse,  knowing 
them  to  have  been  stolen ;  and  that  Miller ^  in  pur- 
suance of  that  direction,  had  actually  received  them 
into  the  warehouse,  (he,  also,  knowing  them  to  have 
been  stolen,)  they  might  properly  convict  both  the 
prisoners. 

Verdict,  guilty  against  all  the  prisoners. 

Ellis  and  Harden  for  the  prosecution. 

Murphy  for  Miller. 

Wilkins  for  Holborne. 

The  other  prisoners  were  undefended. 


(fl)  I  Moody's  C.  C.  E.  257. 
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Coram  Rolfe  B. 


1841. 

Liverpool    JONES  and  Another,  Assignees  of  FRANKLIN, 
^^«-  a  Bankrupt,  t;.  KEENE. 

A  policy  of     Trover  for  a  policy  of  insurance  effected  with  the 

insurance  on  *■         *' 

the  Ufe  of  ^.  Britannia  Insurance  Company  for  the  sum  of  999/^ 
si^^o  th"e  ^^  ^^  1^®  ^f  ^"®  George  Laingy  and  bearing  date 
pimntiff:  the    the  21st  November.  183?. 

defendant 
haying  pri- 

rSK.       Pleas.  1.  Not  guilty. 

was  danger.  2.  That  the  plaintiffs  were  not  possessed, 

ously  ill,  treats  - 

with  the  plain-  &C. 

tiff  for  the 

fhe'Sc/for       ^'  appeared  that  the  plaintiffs  had  in  their  posses- 

a  small  sum,     sion,  as  part  of  the  bankrupt's  estate,  the  policy 

as  the  then      mentioned  in  the  declaration,  which  had  been  as- 

TOh^y^the^     signed  by  Laing  to  the  bankrupt  before  the  bank- 

piainti'ffnot     ruptcy.     In  the  early  part  of  1840  the  assignees 

.4/8  uin^^  had  endeavoured,  through  their  attorney,  to  sell  the 

^f^'^'M^'oid^  policy,  and  the  price  they  had  asked  for  it  was  (to 

and  that  the '  the  knowledge  of  the  defendant,  who  was  an  auc- 

rlwov^f  th^  '  tioneer)  40/.,  but  no  purchaser  could  be  procured. 

value  of  the     On  the  15th  August y  Laing  (who  up  to  that  time  iiad 

action  of  tro-   cujoycd  excellent  health)  was  taken  suddenly  and 

^^''-  alarmingly  ill,  and  on  the  20th  he  died.    On  the 

18th  the  defendant  instructed  one  Cook  (an  agent 

for  the  Britannia  Insurance  Company)  to  purchase 

the  policy  for  him,  if  it  was  still  in  the  market,  and 

authorized  him  to  offer  as  much  as  sixty  guineas 

for  it.     Cook  accordingly  called  several  times  upon 

the  attorney  of  the  assignees  (who  had  been  em- 
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ployed  by  them  to  effect  a  sale  of  the  policy),  and       i84i 
finding  him  at  last  at  home,  Cook  asked  whether 
the  policy  was  still  in  the  market  ?     He  was  an- 
swered,  that  it  was  j  and  the  attorney  asked  Cook 
how  much  he  thought  it  would  be  worth.     Cook 
answered,  not  more,  perhaps,  than  three  fourths  of 
a  year's  premium  (which  would  amount  to  about 
sixty  guineas).     A  bargain  was  made  for  the  pur- 
chase at  that  sum,  and  in  the  course  of  the  after- 
noon Cook  again  called,  with  the  defendant,  whom 
he  introduced  as  the  purchaser  for  whom  he  was 
acting ;  the  defendant  then  paid  down  the  money, 
and  the  policy  was  handed  over  to  him. 

The  plaintiffs  gave  evidence,  that  when  the  defen- 
dant on  the  18th  caused  Cook  to  treat  for  the  pur- 
chase of  the  policy,  both  he  andCboAr  were  very  well 
aware  of  the  alarming  illness  of  Laingj  and  that  he 
was  tlien  in  imminent  danger ;  that  the  plaintiffs 
bad  no  knowledge  whatever  of  that  fact,  and  treated 
on  the  supposition  that  he  was  still  in  good  health ; 
and  they  contended  that,  under  these  circum- 
stances, the  bargain  was  a  fraudulent  one  on  the 
part  of  the  defendant,  and  that  therefore  no  right 
of  property  had  passed  to  him. 

Alexander^  for  the  defendant,  fii*st  denied  the 
defendant's  knowledge  of  Leung's  illness;  and, 
secondly,  he  insisted,  that  even  if  the  defendant 
was  aware  of  that  fact,  his  non-compnunication  of  it 
would  not  avoid  the  contract.  It  was  the  vendor's 
own  fault,  if,  for  want  of  due  inquiry  as  to  the  value 
of  the  policy,  he  sold  it  for  less  than  it  was  worth. 
So  it  had  been  held  that  a  person,  proposing  to 
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1841.  purchase  an  estate,  was  not  called  upon  to  disclose 
to  the  seller  that  he  had  discovered  a  mine  under 
it  (a) 

RoLFE  B.,  in  summing  up  to  the  jury,  said,  that  if 
the  defendant  had  privately  ascertained  the  illness 
of  Laing^  and  then  treated  with  the  plaintifi^  with- 
out communicating  the  fact  to  them,  and  they  sup- 
posing that  he  was  still  in  good  health,  there  could 
be  no  doubt  such  conductwas  grossly  dishonourable. 
But  he  had  no  difficulty  in  going  further  than  this, 
and  telling  them,  that  if  they  believed  the  facts  as 
stated  on  the  part  of  the  plaintiffs,  the  defendant's 
conduct  amounted  to  legal  fraud,  and  he  could  not 
set  up  any  title  to  the  policy  so  acquired.  The 
jury  would  say  whether,  at  the  time  when  Cook 
applied  to  the  assignees  on  the  18th,  and  when  he 
stated  his  opinion  to  be  that  the  policy  was  only 
worth  60/,,  he  and  the  defendant  knew  the  state  of 
extreme  danger  in  which  Laing  was ;  if  they  were 
of  that  opinion,  he  recommended  them  to  find  for 
the  plaintiffs. 

Verdict  for  the  plaintiffs,  (ft) 


(a)  See  Fox  v.  Macreth,  2  Bro.  C.  C.  420. 

(b)  See  ace.  Hiil  v.  Gratf  (1  Stark.  R.  434.)  and  Turner  v. 
Harvey  (1  Jac.  R.  169.).  In  the  latter  case  the  purchaser  of 
a  reversionary  interest  concealed  from  the  seller  the  fSurt  of  the 
death  of  a  person,  by  which  the  value  of  the  reversionary  interest 
was  materially  increased.  The  Lord  Chancellor  decreed  that 
the  agreement  for  purchase  should  be  delivered  up  to  be  can- 
celled ;  and  though  his  Lordship  laid  stress  on  some  special 
circumstances  in  the  case,  Sir  E.Skiffden  (in  his  work  on  Vendors 
and  Purchasers,  vol.  i.  p.  7.  s.  20.,  and  again  p.  382.  s.  4.)  cites 
the  case  as  establishing  his  general  position,  that  <<  if  a  purchaser 
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CresswelU  fVatsoUy  said  John  Henderson  for  the       i84i, 
plaintiffi. 

Alexander  and  Crompton  for  the  defendant 


'^  conceal  the  fact  of  the  death  of  a  person,  of  which  the  seller 
**  is  ignorant,  and  by  which  the  value  of  the  property  is  increased, 
"  equity  will  set  aside  the  contract."  See  also  BrecUey  v.  Collins 
(You.  Rep.  317.). 


Coram  Maule  J. 


REGINA  V.  JOSEPH  HOLLAND.  Livebpool 

April  7. 

Indictment  for  murder.  The  prisoner  was  charged  Where  a 
with  inflicting  divers  mortal  blows  and  wounds  upon  ftSy^and^' " 
one  Thomas  Garland^  and  (amongst  others)  a  cut  without  justi- 

^     ^     ^  ^  ^  ^  liable  cause, 

upon  one  of  his  fingers,  infficted,  and 

ultimately  be- 
comes the 

It  appeared  by  the  evidence  that  the  deceased  cause  of  death, 

had  been  waylaid  and  assaulted  by  the  prisoner,  inmcted^itls  ^ 

and  that,  amongst  other  wounds,  he  was  severely  fgr^^hou™"^" 

cut  across  one  of  his  fingers  by  an  iron  instrument  iife'might  have 

On  being  brought  to  the  infirmary,  the  surgeon  ifThe^a^ceased 

urged  him  to  submit  to  the  amputation  of  the  had  not  re- 

/.  IT         1.  1-  11       "ised  to  sub- 

finger,  telhng  him,  unless  it  were  amputated,  he  mittoasurgi- 

considered  that  his  life  would  be  in  great  hazard.  operation. 
The  deceased  refused  to  allow  the  finger  to  be 
amputated.  It  was  thereupon  dressed  by  the  sur- 
geon, and  the  deceased  attended  at  the  infirmary 
from  day  to  day  to  have  his  wounds  dressed ;  at 
the  end  of  a  fortnight,  however,  lock-jaw  came  on, 
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1841.  induced  by  the  wound  oh  the  finger;  the  finger 
was  then  amputated,  but  too  late,  and  the  lock-jaw 
ultimately  caused  death.  The  surgeon  deposed, 
that  if  the  finger  had  been  amputated  in  the  first 
instance,  he  thought  it  most  probable  that  the  life 
of  the  deceased  would  have  been  preserved. 

For  the  prisoner,  it  was  contended  that  the 
cause  of  death  was  not  the  wound  inflicted  by  the 
prisoner,  but  the  obstinate  refusal  of  the  deceased 
to  submit  to  proper  surgical  treatment,  by  which 
the  fatal  result  would,  according  to  the  evidence, 
have  been  prevented. 

Maule  J.,  however,  was  clearly  of  opinion  that 
this  was  no  defence,  and  told  the  jury  that  if  the 
prisoner  wilfully,  and  without  any  justifiable  cause, 
inflicted  the  wound  on  the  party,  which  wound 
was  ultimately  the  cause  of  death,  the  prisoner  was 
guilty  of  murder  j  that  for  this  purpose  it  made  no 
difference  whether  the  wound  was  in  its  own  nature 
instantly  mortal,  or  whether  it  became  the  cause 
of  death  by  reason  of  the  deceased  not  having 
adopted  the  best  mode  of  treatment;  the  real 
question  is,  whether  in  the  end  the  wound  inflicted 
by  the  prisoner  was  the  cause  of  death  ? 

Guilty. 

Brandt  for  the  prosecution. 

Wilkins  and  Overend  for  the  prisoner. 
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REGINA  V.  The  Inhabitants  of  the  Township  of  Liverpool, 
WAVERTREE.  ^^9- 

Indictment  for  not  repairing  a  highway.  Evidence  of 

Plea,  not  guilty.  ^Si 

to  show  a  li- 

Crompton,  for  the  defendants,  offered  evidence  occupiers  of 
of  reputation,  that  the  owners  of  certain  land  ad-  ^^^J^^  l^^^ 
joining  the  road  were  bound  to  repair,   ratione  fenunF. 
tenures,  all  the  road  in  question,  except  a  certain 
small  part  of  it. 

Maule  J.  was  of  opinion,  that  evidence  of  re- 
putation could  not  be  admitted  to  establish  a 
liability  to  repair  ratione  tenurce,  that  liability  being 
a  matter  of  a  private  nature. 

The  evidence  was  accordingly  rejected. 

Verdict,  not  guilty,  (a) 

Starkie  and  Henderson  for  the  prosecution. 
Crompton  for  the  defendants. 

(a)  In  Eex  v.  Cotton  (h)  where  the  question  was,  whether  the 
defendant  was  liable  to  repair  a  highway  ratione  tenurts,  an 
award,  made  by  an  arbitrator  to  whom  the  township  and  a 
former  tenant  of  the  defendant's  land  had  referred  the  matter, 
wasXendered  in  evidence  against  the  defendant :  and  the  learned 
judge,  Dampier  «/.,  having  decided  that  the  document  could  not 
be  received  as  an  award  binding  on  the  defendant,  inasmuch  as 
the  former  tenant  had  no  authority  to  bind  his  landlord,  the 
counsel  for  the  prosecution  then  urged  the  admissibility  of  the 


(6)  3  Campb.  444. 
VOL.  II.  B  B 
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1841.        avard  as  evidence  of  reputation:  the  learned  judge  rejected 
v^^^V*^*^     the  evidence,  on  the  ground  that  the  award  was  made  poH  Ukm 
Rbouy A       motam^  and  was  therefore  inadmissible  as  evidence  of  reputation; 
^f  I,        ^^^  ^^  seems  to  have  been  taken  for  granted  that,  if  free  from 
bitants  of  the   ^^^  objection,  evidence  of  reputation  would  have  been  admis- 
Township  of    sible.     The  general  doctrine  is,  that  such  evidence  is  to  be 
WAVEBTBaB.  received  in  questions  respecting  public  rights,  or  respecting 
general  customs,  which  concern  parishes,  or  manors,  or  the  in- 
habitants of  districts,  more  or  less  extensive  (Phillips  on  £t. 
p.  263.  4th  edition),  but  that  it  is  not  receivable  in  proof  of  a 
private  prescription  (Starkie  on  Ev.  vol.  i.  p.  61.),  or  of  a  par- 
ticular fact  (per  Lord  Kenyon  C.  J.  and  Grose  J.  in  Outram  v. 
Morewood  (a)  ).    It  may  perhaps  be  considered  that  the  ques- 
tion, whether  a  particular  individual  be  liable  to  repair  a  road» 
ratione  tenuroj  is,  in  some  sense,  matter  of  private  prescriptioo, 
although  it  concerns  the  inhabitants  of  the  district ;  and  there 
may  consequently  be  some  difficulty  in  deciding  whether  it 
falls  within  the  rule   (or  rather  within  the  exception)  which 
admits  evidence  of  reputation;  for  its  reception  inanycai^is 
somewhat  of  an  anomaly,  and  forms  an  exception  to  the  general 
rules  of  evidence  (per  Lord  EUenborough  in  Weeks  v.  Sparh{b} 
In  that  case,  however,  evidence  of  reputation  was  adjudged  to 
have  been  properly  received  in  proof  of  a  prescriptive  right  of 
tillage  claimed  over  part  of  the  common  of  a  manor  by  the 
plaintiff,  as  owner  of  certain  messuages,  on  the  ground  (as  put 
by  DampierJ,)  that  the  right  claimed  was  an  abridgement  of 
the  general  right  of  the  commoners  ;  and  he  adds  (p.691.)»  "^^ 
"  any  individual  has  a  right  which  tends  to  abridge  the  ri^tof 
"  the  whole  neighbourhood,  the  evidence  of  reputation  is  ad- 
"  missible."     It  would  seem  that    the  same  rule  should  ap- 
ply, where  (as  in  the  principal  case)  the  liability  attempted 
to  be  fixed  on  an  individual  *<  tends  to  abridge  the  liabiU^  of 
*^  the  whole  neighbourhood ; "  for  though  the  declaration  :in 
Weeks  v.  Sparhe  was  against  the  interest  of  the  party  making  it, 
the  objection  to  evidence  of  this  kind  does  not  depend  on  the 
interest  which  the  party  may  have  had  to  misrepresent  the  fact 
{Nicholls  s.Parhety  I*  E.  R.  331.  n.),  but  on  the  ground  that 
the  declaration  which  he  made  was  made  without  the  sanction 
of  an  oath,  or  exposure  to  cross-examination.  (Phillips,  260.) 


(a)  5  T.  11.  123.  (ft)  1  M.  &  &  686. 
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1841. 

REGINA  t^.  THOMPSON.  L^i^I^ 

April  9. 

This  was  an  indictment  against  the  defendant  for  On  the  trial  of 
personating  and  voting  as  a  burgess  of  the  same  for  p^^.^* 
name,  at  an  election  of  a  councillor  for  Abercrombie  ating  a  burgess 

J    .      - 1_     V  1       /•  r  •  7  at  an  election 

ward,  m  the  borough  of  LtverpaoL  of  a  councillor 

The  first  count  of  the  indictment  alleged,  that  ^^j;*^^,?,^/ 

^      '  ,  a  borough  di- 

Liverpool  was  a  borough  named  in  Schedule  A.  of  vided  into 
the  Act  for  the  regulation  of  Municipal  Corpora-  J{,^  M^^pai 
tions  in  England  and  Wales  (SkGTV.  4.  c.  76.),  and  Corporations 

■  '      y  Act.  it  IS 

was  divided  into  sixteen  wards,  the  boundaries  of  enough  for  the 
which  were  set  out  and  determined  by  A.  B.  &  C.  2).,  SlowXT  the 
barristers,  &c.,  who  had  been  duly  appointed  in  personation 
pursuance  of  the  provisions  of  the  said  act:  that  what  purport- 
the  copy  of  the  particulars  of  such  division  had  ^  ^  ^  * 

.         1  1       -r*  .        ^  T    1     -         ward-clection 

been  transmitted  to  the  rnvy  Council,  and,  being  for  that  ward. 
approved  by  them,  had   been   published  in  the  s^ylo'pro^^ 
Gazette,  &c.,  and  that  Abercrombie  ward  was  one  the  due  divi- 
of  such  wards,  &c, :  the  count  then  alleged  the  due  borough  mto 
holding  of  the  election  at  which  the  offence  was  ^"ifdi°[gi^^' 
alleged  to  have  been  committed,  and  the  offence  was  approved 
itself.     There  were  various  other  counts,  alleging  Privy  Council. 
the  introductory  matter  with  less  particularity,  and 
a  count  alleging,  very  generally,  that  at  an  election 
of  a  councillor  for  the  ward  of  Abercrombie,  in  the 
borough  ot* Liverpool,  pursuant  to  the  statute,  &c., 
the  defendant  voted,  &c.,  and  committed  the  act   ^ 
laid  to  his  charge. 

For  the  prosecution  it  was  proved,  that  the  de- 
fendant personated  the  burgess  at  what  purported 
to  be  a  ward  election  for  Abercrombie  ward  j  but 
no  proof  was  given  of  the  due  creation  of  the  ward. 

B  B  2 
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1841,  Dr.  Brown,  for  the  defendant,  contended,  that 

it  was  incumbent  on  the  prosecutor  to  go  further, 
and  prove  that  the  borough  had  been  duly  divided 
into  wards,  of  which  Abercrombie  ward  was  one ; 
and  that  the  setting  forth  of  the  boundaries  of  the 
ward  by  the  revising  barristers  had  been  duly  ap- 
proved of,  &c,,  in  compliance  with  the  provisions 
of  the  Municipal  Corporations*  Act. 

Maule.  J.  (stopping  Starkie,  contra.)  Such 
proof  as  is  asked  for  by  the  defendant's  counsel 
would  cause  intolerable  delay  and  expense. 

How  far  does  the  objection  go?  Need  you 
prove  that  the  revising  barristers  were  barristers? 
and  the  benchers  who  called  them,  benchers? 
When  a  man  acts  as  a  justice,  he  is  taken  to  be  a 
justice  ;  and  so  when  the  corporation  o^  Liverpool 
act  as  such,  and  it  is  shown  that  an  election,  pur- 
porting to  be  the  ward  election,  was  held  in  fact, 
the  provisions  of  the  act  must  be  presumed  to  have 
been  complied  with. 

The  prosecutor  accordingly  relied  upon  the  ge- 
neral evidence  above  referred  to  —  and 

Maule  J.  told  the  jury  that  there  was  legal 
evidence  to  go  to  them  that  Liverpool  was  a  cor- 
poration, and  that  there  was  a  ward,  called  Aber- 
crombie ward,  and  left  it  to  them  whether  it  was  so 
or  not. 

Verdict,  guilty. 

Starkie  and  Crompton  for  the  prosecution. 
Dr.  Brown  for  the  prisoner. 
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DORCHESTER. 
Coram  Erskine  J. 


1841. 

WINTER  V.  BUTT.  d^Z^I:^^, 

Manh  8. 

This  was  an  action  for  a  breach  of  promise  of  The  counsel 

marriage  calling  a  wit- 

marriage.  ness  ^^^  ^^^ 

Pleas,  1st.  non-assumpsit,  and  2d.  misconduct,  adverse  testi- 

/♦    t        •       •       1         1    •      ./*»  mony  cannot 

and  want  of  chastity  m  the  plamtin.  onre-examin- 

ation  ask  whe- 
ther the  wit- 

A  witness  called  for  the  plaintiff  failed  to  prove  nesshadnot 
the  facts  expected,  and  on  cross-examination  stated  ent  account^ 
very  important  facts  for  the  defendant,  by  whom  '^®  attorney. 
she  appeared  to  have  been  also  subpoenaed. 

Crowder^  for  the  plaintiff,  in  re-examination, 
proposed  to  ask  her  as  to  a  statement  she  had 
made  to  the  plaintiff's  attorney. 

This  was  objected  to,  and  Wright  v.  Beckett  (a) 
was  mentioned. 

Erskine  J.  I  am  decidedly  of  opinion  that  you 
cannot  ask  the  question.  Mr.  Baron  Parke  has,  I 
know,  so  ruled  (^);  and  I  recollect  ruling  the  same 
way  myself  on  the  Oxford  circuit,  with  the  appro- 
bation of  Mr.  Justice  Patteson^  whom  I  consulted; 
and  I  have  since  talked  with  several  of  the  other 


(a)  1  Moo.  &  Rob.  4U. 

(h)  See  Hoidsworth  v.  The  Mayor  ofDartmouthf  suprd,  153. 
BB  3 


358 


CASES  AT  NISI  PRIUS, 


1841. 


judges  on  the  point,  and  find  they  are  generally  of 
opinion  that  Mr.  Bdivon  Parke's  decision  is  right 

Verdict  for  the  plaintiff,  (a) 

Crowder  and  Barstow  for  the  plaintiff. 
Erie  and  Butt  for  the  defendant. 


(a)  The  same  question  arose  on  a  subsequent  occasion  during 
this  circuit  in  a  case  of  Allay  v.  Huichings^  tried  at  Taumtan^ 
before  Mr.  J.  Wightman,  when  his  Lordship  (on  Mr.  J.  ErMn^i 
ruling  being  cited)  expressed  himself  to  be  of  the  same  opinioOf 
and  refused  to  allow  JErle  to  show  that  his  own  witness  bad 
given  to  the  attorney  of  the  party,  for  whom  he  was  called,  an 
account  inconsistent  with  that  which  he  gave  on  the  triaL 


EXETER. 
Coram  Erskine  J. 


Exeter, 
March  20. 


Where  a  bnilif!* 
in  possession 
of  goods  under 
a  landlord's 
distress  re- 
ceives i\Ji,f(i, 
from  the  she- 
riff, and  sells 
the  goods  un- 
der it,  the  she- 
riff is  liable  in 
an  action,  for 
pound-breach, 
anil  rescue,  at 
the  suit  of  the 
landlord. 


REDDELL  v.  STOWEY,  Sheriff  of  DEVON- 
SHIRE. 

Case  for  a  rescue  of  goods  seized  as  a  distress;  and 
for  pound  breach  ;  and  there  was  also  a  count  for 
selling  under  ^>Ji.fa.  without  paying  over  to  the 
landlord  a  year's  rent.  Pleas,  not  guilty,  and  seve- 
ral other  pleas  immaterial  to  the  point  decided. 

The  facts  were,  that  on  the  iGth  Juljj  the  land- 
lord  {Reddell)  had  distrained  the  goods  of  one 
Porter,  his  tenant,  em})loying  Tljorne,  a  sheriff's 
officer,  as  bailiff;  in  the  distress.  Thome  kept  pos- 
session  under  the  distress  till  the  ^22d  July,  when  a 
warrant  of  th^  sheriff  to  \^\y  under  ^Ji.Ja,  issued 
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against  Porter  was  put  into  Thome^s  hands,  and  he,  i84i. 
notwithstanding  the  representations  of  the  plaintiff 
to  the  contrary,  act^d  under  the  warrant,  and  sold 
the  goods  for  the  execution  creditors,  under  cir- 
cumstances (as  alleged)  of  collusion  with  the  exe- 
cution creditors  on  his  part. 

Bompas  Seijt.  contended  that  at  all  events  this 
could  not  be  a  rescue  or  pound  breach,  which  must 
be  intended  to  be  the  act  of  adverse  persons  — 
a  man  could  not  rescue  from  himself. 

Ehskine  J.  For  the  present  purposes,  ThomCj 
though  he  happened  to  be  a  sheriff's  officer,  was  in 
possession  under  the  distress,  as  a  mere  stranger  to 
the  sheriff:  the  sheriff  then  comes  forward,  takes 
the  goods  from  Thome ^  and  sells  them  :  it  is  pre- 
cisely the  same  as  if  he  had  taken  the  goods  from 
a  third  person. 

Verdict  for  the  plaintiff. 

Erie  and  Butt  for  the  plaintiff. 

Bompas  Serjt.  and  Barstoxv  for  the  defendant. 
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TAUNTON. 
Coram  Erskihe  J. 


Taunto  ,  REGINA  V.  CHARLES  HURSE  and 

^p«'5.  CHARLES  DUNN. 

If  two  persons  TnEprisoners  were  indicted  on  the  first  count  for 

jointly  prepare  .*  ^  •      •  ^     -r^  ,  , 

counterfeit  uttemig  a  Counterfeit  sixpence  to  A.  B.^  and  on  the 
utter  !t*at^^  ^^™®  ^^X  Uttering  another  counterfeit  sixpence  to 
ferent  shops,  c.  D.  Sccond  couut  for  Uttering  to  E.  F.  Third 
S^odr»,but  count  for  uttering  to  G.  H. 

in  concerf  and 
intending  to 

share  the  pro-      The  facts  Were  that  the  prisoners  were  in  Wivels- 

tCTingsof^^ch  combe  together  all  the  day  in  question,  and  in  the 

are  the  joint     evening  quitted  a  public-house  together,   having 

both,  and  they  first  changed  their  clothes  for  the  purpose  of  dis- 

!!ictedyktiy.  guise.     Each  of  them  uttered  three  bad  sixpences, 

made  in  the  same  mould,  and  of  the  same  metal,  to 

shopkeepers  in  the  town,  living  within  a  short  space 

of  each  other ;  and  the  prisoners  were  found  to- 

gether  immediately   afterwards   with    counterfeit 

copper  money  on  their  persons,  and  some  of  the 

things  bought  with  the  counterfeit  sixpences ;  but 

there  was  no  proof  that  they  were  together  at  either 

of  the  utterings.     There  were  other  facts  to  show 

a  community  of  purpose. 

On  these  facts  being  stated  by  Moody  for  the 
prosecution,  Erskine  J,  called  on  him  to  elect  as 
to  which  of  the  prisoners  and  which  utterings  he 
intended  to  proceed. 
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^^Zdoody  contended  that  if  the  prisoners  jointly  i84i. 
E*^3pared  and  provided  themselves  with  the  coin 
■^mr  uttering,  and  shared  the  proceeds  afterwards, 
rB.^y  were  jointly  guilty  of  each  act  of  uttering; 
V^SLt  in  misdemeanour,  there  being  no  accessaries, 
III  ^  acts  which  would  make  them  accessaries  before 
fc^^  fact  in  felony  made  them  principals  on  this 
tbarge,  and  that  at  all  events  one  of  them  could 
>e  convicted  of  the  two  utterings  on  the  same  day, 
^nd  the  other  for  the  single  uttering,  of  which  he 
vas  guilty,  on  one  of  the  other  counts;  and  he  said 
hat  this  was  the  usual  practice  at  the  Old  Bailey. 


Lis  Lordship  then  allowed  the  trial  to  proceed, 
^*^o  orf^  having  elected,  in  case  it  should  be  neces- 
^ry^  to  proceed  against  Dunn  on  the  first  count 
^'^^    Hurse  on  the  second. 

^^^RSKiNE  J.,  in  summing  up,  told  the  jury  that 

**  t'Vro  persons,  having  jointly  prepared  counterfeit 

^^iin,  plan  the  uttering,  and  go  on  a  joint  expedition 

^^cl  utter  in  concert  and  by  previous  arrangement 

^h^  different  pieces  of  coin,  then  the  act  of  one  would 

^^  the  act  of  both,  though  they  might  not  be  proved 

'^    V)e  actually  together  at  each  uttering.     It  might 

^    different,  if  having  possession  of  the  counterfeit 

^^^iti  they  share  it  between  them,  and  each  goes 

*^^^  own  way  and  acts  independently  of  the  other. 

■*"'f  they  thought  they  were  acting  in  concert  in  the 

\^tterings  charged,  they  should  convict  on  the  whole 

"^^dictment.     If  they  thought  they  were  uttering 

'^^dependently  of  each  other  they  might  convict 

-^unn  of  the  two  utterings  on  the  first  count,  and 

-^urse  on  the  other  counts. 


362  CASES  AT  NISI  PRIUS, 

1841.  Verdict,  both  guilty  of  the  whole,  and  sentence 

1^:  accordingly,  (a) 

V. 

HuRSE  and  Moody  and  Kinglake  for  the  prosecution. 


Dunn, 


(a)  R.  y.  Manners,  7  C.  &  P;  801. 


Taunton, 
April  6. 

A  document 
in  the  ordinar}' 
form  of  a  bill 
of  exchange, 
but  requinng 
the  drawee 
to  pay  to  his 
own  order,  and 
purporting  to 
be  indorsed  by 
the  drawer, 
and  accepted 
by  the  drawee, 
cannot  in  an 
indictment  for 
forgery  and 
uttering  be 
treated  as  a 
bill  of  ex- 
change. 


REGINA  V.  J.  BARTLETT. 

The  prisoner  was  indicted  for  forging  and  utter- 
ing  a  bill  of  exchange,  and  the  acceptance  of  a  bill 
of  exchange. 

In  several  of  the  counts  the  bill  was  set  out  wr- 
batim,  and  in  all  it  was  called  a  bill  of  exchange. 

The  document,  when  produced,  agreed  with  that 
set  out,  and  was  in  the  following  form  :  — 

"  Nov.  10.  1840. 
<*  Please  to  pay  to  yoiijrg)rder  the  sum  of  forty. 
seven  pounds  for  value  ^c^ved. 


"ToMr.G.i 

"  Yeovil 


PeckforM  ^ 


|i  §  ''J.  Bishop.' 


The  paper  was  indorsed  J.  Bishop. 

It  was  objected  for  the  prisoner,  that  this  could 
not  be  called  a  bill  of  exchange  ;  it  was  nothing 
more  than  a  request  to  a  man  to  pay  himselfi  and 
the  acceptance  o(  such  a  document  laid  the  ac* 
(;eptor  under  no  obligation  to  u  third  party, 
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ZKrskine  J.  said  he  should  reserve  the  point  for 
tVi  ^^  consideration  of  the  judges,  and  left  the  case 
t:o  ^e  jury,  who  convicted  the  prisoner ;  and  he 
sentenced  to  transportation, 
mis  Lordship,  however,  afterwards  thought  the 
ection  so  clearly  valid,  that  he  did  not  submit 
case  to  the  judges,  but  recommended  a  pardon 


tWi 


'^o:*r  the  offence. 


1841. 
Reoina 

V, 

Bartlstt. 


JCinglake  for  the  prosecution. 
J^oody^  Williams^  and  Fitzherbert  for  the  pri- 
soner. 


OREENWOOD  qui  tarn  v.  WOODHAM. 
■*-^^^iBT  to  recover  a  penalty  for  simony  under  a  declaration 

l«-^,.  ^  x^  ^  alleged  the  di- 

^'^     JEUZ.  C.  6.  vision  of  a 

parish  into 
^_^  ^  several  distinct 

xThe  declaration  stated  the  defendant's  seisin  in  parishes  by  or- 
^^^  of  the  advowsbn  of  Walcot^  an  order  of  the  king  in  counci1("n- 
^^    cjouncil  (under  58  Geo.  3.  c.  45.)  to  divide  the  i\\^l  f^-?;  ^: 

^  ^  .  ^  ^  45.),  held,  that 

l^^vLsh  into  three  distinct  parishes,  to  take  effect  on  the  allegation 
*-*^^e  next  vacancy  of  IValcoty — and  a  simoniacal  and  proVed"bypro- 
^^^rrupt  afifreement  between  the  defendant  and,/.  5.,  ^j,"ction  of  the 

-%-*  •  1      1      f  1     1  1  /.   1       .  1  Oazette  con- 

^^ith  the  knowleage  and  consent  ot  the  nicumbent,  tainin^  a  copy 
^.2^.  W.,  that  if  tlie  incumbent  would  vacate  the  °^'ntu£- 
4  iviniT  and  the  defendant  would  thereupon  present  penalties  un- 

T   «  /..I  1      /.  11-.  1  ^   ..    der3lEliz.r. 

^J.  iV.  to  one  ot  the  newly-iormed  livings,  then ,/,  S.  c.  for  a  simon. 

iacnl  contract 
'^o  present,  the  declaration  alleged  a  contract  by  the  clerk  to  buy  the  advowson,  if  he 
^ere  presented  to  the  living',  and  a  presentation  in  pursuance  of  such  contract,  held 
"that  proof  of  presentation  was  essential  to  the  action,  and  that  for  that  purpose  it  was 
not  enough  to  show  that  the  defendant  prepared  a  presentation  and  tendered  it  to  the 
bishop'K  liecretiu-y,  but  which  never  was  in  fact  used  or  acted  upon,  the  I'lerk  having 
Iwn  ftfterwwftl^  imjtitqtcd  on  hi«  pwn  petition  ab  equitaWo  owner  of  the  advowson,  " 


Greenwood 

V. 
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1841.  would  buy  of  the  defendant'  all  the  three  advow- 
sons  of  the  three  newly-divided  parishes; — that 
T.F.  W.  did  in  pursuance  of  the  corrupt  agreement 
WooDHAM.  accept  another  living,  and  thereby  vacate  Walcotf  so 
that  the  division  took  effect;  and  that  thereupon  the 
defendant,  in  pursuance  of  the  corrupt  agreement, 
did  present  J.  S.  to  one  of  the  newly-formed  pa- 
rishes, and  that  J.  S.  afterwards  bought  the  three 
advowsons  of  the  defendanL 

Plea.     Not  guilty  (by  statute). 

jBrfe,  for  the  plaintiff,  offered  the  Gazette  in 
evidence,  to  prove  the  order  in  council,  contending 
that  it  was  an  act  of  state,  and  tliat  the  Gazette 
had  been  always  allowed  to  be  evidence  of  pro- 
clamations.(flr) 

Bompas  Seijt,  contra.  The  Gazette  may  be  proof 
of  a  proclamation,  for  it  is  one  of  the  modes  of 
making  a  proclamation,  and  is  in  fact  the  pro- 
clamation itself.  But  there  is  nothing  to  make  it 
evidence  of  an  act  done  by  the  crown  in  pursuance 
of  the  Stat.  58  Geo.  3.  The  act  has  not  even  a 
provision  requiring  it  to  be  published  in  the  Gazette 
at  all. 

WiGHTMAN  J.  rejected  the  evidence. 

The  fact  was  then  proved  by  the  admission  of 
the  defendant. 


(a)  R.  V.  Holt,  5  T.  R.  436.  Rose-  Evid.  133. 
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In  proof  of  the  alleged  presentation  of  J.  S.  by       i84i. 
the  defendant,  the  plaintiff  showed  that  the  defend-   ^^^^^^^^ 
ant  had  made  out  a  presentation  in  the  regular  v. 

form,  and  had  left  it  with  the  bishop's  secretary.  Woodhait. 
On  a  subsequent  day,  the  defendant  and  J.  S.  met 
the  secretary  by  appointment,  who  examined  the 
title  of  the  parties,  and  advised  the  defendant  to 
withdraw  the  presentation,  because  J.  S.  had 
become,  by  contract,  the  equitable  owner  of  the 
advowson,  and  ought  therefore,  as  true  patron,  to 
petition  to  be  admitted.  The  presentation  was  ac- 
cordingly returned  to  the  defendant,  and  the  peti- 
tion drawn  up  in  the  usual  form  ;  upon  which  the 
secretary  went  with  J.  S.  to  the  bishop,  by  whom 
he  was  admitted  on  such  petition.  The  present- 
ation by  the  defendant  was  never  produced  to  the 
bishop,  or  used  by  the  clerk. 

WiGHTMAN  J.  The  allegation  of  a  presentation 
of  J.  S.  by  the  defendant  is  not  satisfied  by  this 
proof.  The  defendant,  indeed,  intended  to  pre- 
sent,  and  prepared  the  proper  form ;  but  his  pre- 
sentation was  never  in  fact  used  or  acted  on.  As 
this  allegation  is  not  supported,  the  whole  action 
must  fail. 

Verdict  for  the  defendant. 

JErfe,  Butt^  and  Stone  for  the  plaintiff. 
Bompas  Serjt.,  Crowder^  Smirke^  and  Poulden 
for  the  defendant. 
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ADJOURNED  SITTINGS  IN  EXCHEQUER. 


1841. 


Westminster, 
May  28. 

Where  a  do- 
cument is 
called  for  after 
notice  to  pro- 


HARVEY  V.  MITCHELL. 
Action  on  the  case  for  taking  excessive  distress. 


notice  to  pro-  The  plaintiff  proposed  to  make  use  of  the  dis- 
duce  by  the     trcss- Warrant  as  part  of  liis  case,  and  witli  a  view 

plaintiff,  the  •  i     i  •         i  /.  •  i  •  i  #. . 

defendant  may  to  enable  himselt  to  give  secondary  evidence  of  its 
pontiff's  case  Contents,  he  had  given  the  defendant  a  notice  to 
produce  evi-     produce  it,  and  now  gave  some  evidence  to  show 

dence  to  show  f,     ^  .,  •      ^i.      j   x*      i      i.f 

the  document  that  it  was  in  the  defendant's  possession. 

lawfully  out  of 
his  possession, 

and  such  evi-  Piatt  thereupon  (the  plaintifr  s  case  still  proceed- 

f!w-"thc  judge^^  i"g)  interposed  for  tlie  defendant,  and  insisted  that 

^^etermine  he  was  entitled,  in  the  present  stage  of  the  trial,  to 

condary  evi-  givc  evidence  to  show  that  the  distress- warrant  was 

dence  be  ad- 
missible, and  gives  th«  plaintiff's  counsel  no  reply  to  the  jury. 
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Harvey 

V. 

Mitchell. 


not  in  the  possession,  or  under  the  controul,  of  the       i84i. 
defendant,   but  that  it  had  been   handed   over, 
pursuant  to  the  statute,  to  the  commissioners  of 
excise. 

Parke  B.  was  of  opinion  that  Plait  was  entitled 
to  do  so,  and  the  evidence  was  accordingly  re- 
ceived. His  Lordship  also  expressed  a  clear  opinion 
that  it  was  for  the  judge  to  decide  on  the  sufficiency 
of  the  evidence  thus  adduced,  and  not  for  the  jury, 
whose  opinion  on  the  matter  his  Lordship  declined 
to  ask  J  and,  being  of  opinion  that  the  warrant  was 
by  the  evidence  satisfactorily  shown  not  to  be  in 
the  defendant's  custody,  or  under  his  controul,  his 
Lordsliip  refused  to  permit  the  plaintiff  to  give 
secondary  evidence  of  its  contents. 

The  secondary  evidence  was  accordingly  rejected. 

The  plaintiff's  case  then  proceeded ;  and  at  its 
close  the  defendant's  counsel  addressed  the  jury, 
but  called  no  evidence. 

Jervis,  for  the  plaintiff,  thereupon  claimed  the 
right  to  reply,  contending  that  the  defendant  had 
given  evidence ;  and  for  the  purpose  of  entitling 
the  plaintiff  to  reply,  it  could  not  be  material  at 
what  stage  of  the  trial  such  evidence  was  given. 

Parke  B.,  however,  would  not  permit  the  plain- 
tiff's counsel  to  reply :  he  said,  that  the  evidence 
which  the  defendant  had  given  was  merely  colla- 
teral to  the  merits  of  the  case,  and  had  been  required 
for  the  purpose  of  informing  the  judge,  and  not  the 
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Harvey 
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Mitchell. 


jury,  on  a  matter  which  was  exclusively  within  the 
cognizance  of  the  former. 

The  plaintifPs  counsel  accordingly  did  not  reply. 

Verdict  for  plaintiiT. 

Jervis  and  Humfrey  for  the  plaintiff. 
Flatt  and  J?.  Gtimey  for  the  defendant. 


ADJOURNED  SITTINGS  IN  QUEEN'S  BENCH. 


Guildhall^ 
July  7. 

In  an  action 
brought  by  a 
bankrupt 
against  his  as- 
signees, to  try 
the  validity  of 
the  fiat,  the 
petitioning 
creditor  is  not 
a  competent 
witness  to 
prove  the  debt 
due  to  him,  al- 
though he  has 
assigned  it 
over  to  a  third 
person. 


CARRUTHERS  v.  GRAHAM  and  Others. 

Trover. 

Plea,  not  possessed. 

The  defendants  were  the  assignees  under  a  fiat 
in  bankruptcy  issued  against  the  plaintiff,  and  the 
present  action  was  brought  by  the  plaintiff  to  try 
the  validity  of  the  fiat.  Notice  had  been  given  of 
the  plaintiff's  intention  to  dispute  the  act  of  bank- 
ruptcy and  petitioning  creditor's  debt. 

For  the  defendants,  the  petitioning  creditor  was 
called  to  prove  the  debt  due  to  him  from  the  plain- 
tiff, and  on  the  voir  dire  deposed  that  he  had 
assigned  it  over  to  a  third  party. 

PUUt  objected,  that  the  witness  was  nevertheless 
incompetent.  The  action  was  in  fact  brought  to 
try  the  validity  of  the  fiat,  and  the  witness  was  in- 
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terested  in  establishing  that  itwas  valid,  inasmuch  as       i84i. 
he  had  entered  into  the  usual  bond,  which  rendered  CAMuxflBBs 
him  liable  to  pay  100/.  if  he  failed  to  establish  the  v. 

debt  on  which  the  petition  was  founded ;  and  he  ^^^heL 
cited  a  case  (not  reported)  of  The  King  v.  Clarke, 
tried  at  Lewes,  some  years  ago,  before  the  late 
Lord  Chief  Justice  Tenterden.  The  prisoner  was 
in  that  case  a  bankrupt,  and  was  tried  for  embez- 
zling part  of  his  estate ;  he  disputed  the  validity 
of  the  commission,  and  the  petitioning  creditor 
was  called  for  the  prosecution  to  ^prove  a  fact 
material  to  support  the  commission.  The  Lord 
Chief  Justice,  however,  ruled  that  the  witness  was 
not  a  competent  one,  and  rejected  his  evidence,  on* 
the  ground  that  the  bond  which  he  had  executed 
gave  him  an  interest  to  support  the  commission. 
So  here,  the  assignment  of  the  debt  was  an  answer 
to  the  objection  founded  on  his  title  to  share  in  the 
proceeds  of  the  action ;  but  the  other  objection, 
his  liability  on  the  bond,  remained  unanswered. 
He  cited  also  Green  v.  Jones,  (a) 

Kelly,  Chambers,  and  Butt,  contra.  The  validity 
of  the  fiat  only  comes  into  question  incidentally. 
It  does  not  follow  that  the  fiat  would  be  invalid,  or 
that  the  witness  would  fee  liable  on  his  bond,  even 
if  the  plaintiff  recovered  in  this  action.  The  bond 
of  the  petitioning  creditor  is  conditional  (b),  "  for 
«*  proving  his  debt,  as  well  before  the  commis- 
«•  sioners  as  upon  any  trial  at  law,  in  case  the  due 
**  issuing  forth  of  the  commission  be  contested,  and 
«*  also  for  proving  the  party  to  have  committed  an 

(a)  2  Canipb.4.11.  (h)  See  stat  6  G.  4^  c.  16.  s.  IS. 

VOL.  ri.  c  c 


and  Others. 
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1841.       "  act  of  bankruptcy  at  the  time  of  taking  out  such 
r^^^^^"^^     "  commission,  and  to  proceed  on  such   commis- 

Carruthers  ^ 

V.  "  sion."     The  true  construction  of  this  condition 

^J^ruh!L  *^»  ^^^^  *^®  petitioning  creditor  is  liable  if  he  fail 
to  establish  the  bankruptcy  in  any  suit  brought  by 
the  assignees,  and  putting  the  validity  of  the  fiat 
specifically  in  issue :  he  cannot  be  bound  to  sus- 
tain the  fiat  on  every  occasion  when  it  may  come 
incidentally  into  dispute ;  and  they  cited  Wright 
V.  Lainson.  (a) 

Piatt  in  reply.  In  Wright  v.  Lainson  the  as- 
signees were  not  parties ;  it  would  therefore  have 
*been  unreasonable  to  contend  that  the  petidoning 
creditor's  bond  could  be  forfeited  by  default,  ou 
the  part  of  mere  strangers,  to  establish  the  fiat ; 
but  here  the  assignees  are  parties. 

Lord  Denman  C.  J.  It  appears  to  me  that  where 
the  assignees  are  parties,  and  the  action  is  really 
brought  for  the  purpose  of  trying  the  validity  of 
the  fiat,  the  petitioning  creditor  has  a  direct  interest 
in  supporting  the  side  which  relies  on  the  fiat.  His 
interest  as  a  creditor  is,  indeed,  answered  by  his 
having  assigned  his  debt ;  but  the  difficulty  raised 
by  his  liability  on  the  bond  remains  without  an 
answer.  The  witness  must,  I  think,  be  rejected.(i) 

The  witness  was  accordingly  rejected. 

Verdict  for  the  defendants. 

Piatt  and  Hoggins  for  the  plaintifiT. 

Kellt/^  Chambers^  and  Butt  for  the  defendants. 

(a)  2  M.  &  W.  739.      (b)  See  Smith  v.  Ghvont^  post,  p.  388. 
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tiff. 


BARKER  V.  ANGELL  and  Another.  Guildhall 

Case  for  maliciously  indicting  the  plaintiff  for  i"*  case  for 

•^  o  1  maliciously  ID- 

perjury,  dictioythe 

Plea,  not  guilty.  pSSJ^ 

made  by  the 

The  short-hand  writer's  note  of  the  evidence  t^ToftheUi. 
given  at  the  trial  of  the  indictment  for  perjury  ^JJj.'^^Jen^ 
was  read  for  the  plaintiff;  but  upon  the  witness's  for  the  plam- 
proceeding  to  read  the  observations  made  by  the 
presiding  judge,  after  the  speech  of  the  counsel  for 
the  then  defendant,  and  that  a  verdict  of  acquittal 
was  given   by  the  jury  without  the  defendant's 
calling  witnesses, 

Sir  F.  Pollock  objected,  that  neither  the  argu- 
ments of  counsel,  nor  the  observations  of  the  judge, 
upon  the  former  trial,  were  admissible  in  evidence. 

Warren^  contra^  cited  Wame  v.  Terrify  tried 
before  Littledale  J.  at  Winchester  in  1836,  and  re- 
ported iuRoscoe  on  Evidence,  p.  403.  (5th  edition), 
where  that  learned  judge  had  ruled  that  the  ob- 
servations of  the  judge  on  the  trial  of  the  indict- 
ment, tending  to  cast  censure  on  the  mode  in 
which  the  prosecution  had  been  conducted,  were, 
in  an  action  of  this  kind,  admissible  for  the 
plaintiff. 

Lord  Denman  C.  J.  I  should  pause  long  before 
I  could  think  that  the  observations  of  the  judge 

c  c  2 
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on  the  former  trial  can  possibly  be  evidence  against 
the  defendant  upon  this :  as  at  present  advised,  I 
certainly  think  they  are  not  admissible. 

The  witness  was  consequently  desired  not  to 
read  the  speech  of  counsel  nor  the  observations  of 
the  judge. 

Verdict  for  the  plaintiff. 

Piatt  and  Warren  for  the  plaintiff. 

Sir  F.  Pollock  and  H.  HiU  for  the  defendant 


ADJOURNED  SITTINGS  IN  THE  COMMON  PLEAS. 


WxsnfXNSTKR, 

July  2. 

The  deposi- 
tions of  a  wit- 
ness examined 
on  interroga- 
tories are  ad- 
missible, 
though  it  ap- 
pears tliat  on 
his  examina^ 
tion  he  re- 
ferred to  pa- 
pers which  he 
refused  to 
allow  the 
commissioners 
to  see. 


STEINKELLER  v.  NEWTON. 

Assumpsit  for  nondelivery  of  a  quantity  of  speltre 
according  to  contract. 

Plea,  that  the  plaintiff  had  circulated  false  re- 
ports against  the  defendant  in  the  port  where  the 
speltre  was  to  have  been  procured  and  shipped 
by  him,  and  had  thereby  prevented  the  defendant 
from  fulfilling  his  contract. 

A  commission  had  been  issued  for  the  examina- 
tion of  witnesses  on  interrogatories  at  Hamburgh ; 
and  it  appeared,  upon  the  return  to  the  commis- 
sion, that  one  of  the  witnesses  during  his  exa- 
mination referred,  for  the  purpose  of  refreshing  his 
memory,  to  some  papers  which  were  before  him, 


Steinkelleb 
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^►nci.  which,  in  answer  to  questions  put  by  the  com-       i84i. 
'^f^issioners,  he  alleged  were  partly  in  his  own  hand- 
"^^^ riling,  and  partly  not,  but  which  he  refused  to 
s^^flFer  the  commissioners  to  see,  upon  the  ground     Newton. 
th^t  he  considered  them  private  memoranda. 

Compos  Serjt.,  for  the  plaintiff,  contended,  that 
*^h.is  invalidated  the  whole  examination  of  the  wit- 
ness, and  that  none  of  the  answers  could  be  read, 
^y    reason  that  it  appeared  that  the  examination 
"^^^s  taken  illegally.     According  to  the  practice  of 
ou  r  courts  a  witness  can  refer  only  to  papers  in  his 
O'^fcru  handwriting,  or  which  were  written  in  his 
presence  at  the  time  of  the  transaction  in  question ; 
^ti  c3  whatever  document  he  so  refers  to  he  is  bound 
^^>    produce,  that  the  other  party  may  see  whether 
^^    c^n  be  legitimately  used  for  this  purpose. 

TiNDAL  C.  J.  It  is  a  matter  of  discretion  with 
*^^^  judge,  whether  a  witness  shall  be  permitted  to 
^^f  ir  to  particular  papers  in  the  course  of  his  exa- 
'^ination.  I  must  take  it  that  the  commissioners, 
^y  proceeding  with  the  examination,  exercised 
th^ir  discretion  in  that  respect. 

The  examination  was  allowed  to  be  read  j 
and  in  the  end  the  case  was  arranged. 

JBompas  Serjt.  and  Pelersdorff  for  the  plaintiff. 
Martin  for  the  defendant. 


c  c  3 
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June  18.  DOWNING  V.  BUTCHER. 

In  trespass  for  Trespass  for  false  imprisonment,  on  a  charge  of 

fidse  imprison-     .  .    •    •  j       ^-  i 

mentona       obtaining  money  under  false  pretences. 

defendant  can- 

amL^Mt^e       A  policeman  called  for  the  plaintiff  was  asked, 
bad  character   q^  cross-cximination  by  the  defendant's  counsel, 

oftheplaintm,  iii  iii  !../*••  j 

nor  as  to  pre-   whether  he  had  not  had  the  plaintiff  m  custody 
madef^^sT   before,  and  also  what  was  her  general  character. 
Wm.  Both  questions  were  objected  to  on  the  ground 

that  they  related  to  matters  not  put  in  issue,  and 
it  was  impossible  that  the  plaintiff  could  now  be 
prepared  to  meet  such  evidence,  and  Jones  v, 
Stevens  (a)  was  cited. 

For  the  defendant  it  was  answered,  that  with  a 
view  to  ascertain  the  amount  of  injury  sustained 
by  the  plaintiff,  it  was  clearly  most  important  that 
the  jury  should  have  information  on  the  points 
proposed  to  be  inquired  into ;  and  as  they  related 
to  matters  which,  furnishing  no  bai-  to  the  action, 
could  not  have  been  put  on  the  record,  the  course 
proposed  was  the  only  one  by  which  the  defendant 
had  an  opportunity  of  bringing  them  before  the 
jury. 


(a)  11  Price,  235. 
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GuRNEY  B.  (after  communicating  with  the  other 
iges  of  this  court,  who  were  sitting  in  banco  in 
^  adjoining  room,)  said  he  was  of  opinion  that 
ither  of  the  questions  could  properly  be  put,  and 
^y  were  accordingly  disallowed,  (a) 

Verdict  for  the  plaintiff. 

Thesiger  and  Chambers  for  the  plaintiff. 
Jervis  and  C.  Jones  for  the  defendant. 


1841. 


(a)  In  Rodriguez  v.  Tadmire  *,  which  was  an  action  for  a 
alicious  prosecution,  Lard  Kenton  is  reported  to  have  allowed 
e  defendant  to  give  evidence  that  the  plaintiff  was  a  man  of 
d  character ;  hut  Wood  B.  refused  to  permit  the  defendant  to 
It  questions  of  this  kind  in  a  similar  case  {Newsttmy,  Carr\)j 
ylng,  that,  although  such  evidence  might  be  given  in  mitigation 
damages  in  actions  of  slander,  it  could  afford  no  proof  of  pro- 
ible  cause  to  justify  the  defendant.  In  Comtcall  v.  Richard- 
nX^  Abbott  L.  C.  J.  was  of  opinion  that  evidence  of  character 
as  not  receivable  on  either  side  in  an  action  where  there  were 
mnts  both  for  slander  and  a  malicious  prosecution. 


•  2  Espin.  R.  721. 


t  2  SUrk.  R.  69. 


\  Ry.&M.305. 


ROBINSON  V.  MARKIS. 


June  21. 


Trespass  for  assault,  battery,  and  false  imprison-  ?"  P'"^^  ^ 
lenL     Ihe  declaration  contained  two  counts.         position  of  a 
Plea,  not  guilty.  t^Z^ 

Witnesses  had  been  examined  on  interrogatories  rogatones,  his 
efore  the  Master  on  the  usual  terms,  in  support  of  be  shown  by 
le  cause  of  action  set  forth  in  the  second  count.  ^^"*®  ®"?  ^'^^ 

con  speak  to 

>n  the  deposition  of  one  of  the  witnesses  (a  sailor)  the  fact,  of  his 

own  know- 
ige :  — proof  of  enquiries  made  at  the  residence  of  the  witness,  and  of  answers  given,  is 
)t  enough. 

C  C    4 
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1841.  being  offered  in  evidence,  the  attorney's  clerk 
proved  that  he  had  made  inquiries  for  the  deponent 
at  his  residence ;  and  that  a  person,  whom  he  be- 
lieved to  be  the  deponent's  wife,  said  that  he  was 
abroad,  having  sailed  in  the  Thetis;  and  the  witness 
added  that  he  had  made  inquiries,  and  been  told  the 
Thetis  was  now  on  a  voyage.  It  was  objected  for 
the  defendant,  that  this  was  not  sufficient  proof  of 
the  deponent's  being  absent,  and  Roscoe  on  Evi- 
dence, p.  79.,  was  referred  to. 

Lord  Abinger  C.  B.  ruled  that  the  deposition 
could  not  be  read ;  that  it  was  indispensable  to 
prove,  by  proper  evidence,  to  the  satisfaction  of 
the  judge,  that  the  witness  was  out  of  England. 
Here,  there  was  nothing  but  hearsay  to  rely  upon. 
The  person  who  gave  the  attorney's  clerk  the  in- 
formation  ought  to  have  been  produced,  or  other 
persons  who  knew  the  fact  of  the  deponent's  having 
sailed  might  have  been  called. 

There  was  a  similar  want  of  evidence  as  to  the 
absence  of  the  other  deponents,  and  the  depositions 
were  accordingly  not  allowed  to  be  read;  and 
there  being  no  other  evidence  to  support  the  se- 
cond count,  the  defendant  obtained  a  verdict  on 
that,  apd  the  plaintiff  on  the  first  count 

Damages,  51.  {a) 

Thesiger  and  Martin  for  the  plaintiff. 
Jervis  and  Butt  for  the  defendant. 


(a)  See  FcUcarier  v.  Hanson,  1  Campb.  172. 
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YORK. 
Coram  Lord  Denman  C.  J. 


JEWISON  V.  DYSON.  ,  ^0", 

July  19,  20. 

Action  on  the  case  for  disturbing  the  plaintiff  in  in  an  action  to 
the  exercise  of  the  office  of  coroner,  to  which  he  S^  Q^cCTTin 
had  been  appointed  by  the  Queen,  in  right  of  her  ![l^*.^^l^® 
duchy  of  Lancaster^  to  act  exclusively  of  the  caster^hasthe 
county  coroners,  for  the  honor  of  Pontefract^  in  Jl^^J^^em 
the  West  Riding  of  the  county  of  York.  for  the  duchy, 

the  plaintiff 
insisting  that 

Pleas.  —  That  the  plaintiff  had  not  been  ap-  ^nfomiertimes 

*^  *^     an  officer  of 

pointed   coroner  for  the   honor   modo  et  formd.  the  duchy, 
2.  That  her  Majesty  was  not  entitled  to  appoint  a  i^J^;^,  dis- 
coroner  to  act,  exclusively  of  the  county  coroners,  •harged  the 
withm  the  honor.     There  were  several  other  pleas  roner :  Held, 
substantially  to  the  same  effect.  t%lS' 

written  by  ore 

The  action  was  brought  to  try  whether  the  duchy  ryin  the  rei^ 
of  Lancaster  had  the  right,  by  ancient  charters,  to  ^3*im^ort'*^ 
appoint  a  coroner  for  the  honor  of  Pontefract ;  ing  to  contain 
and  whether,  if  the  duchy  had  that  right,  a  coroner  Jhe^Sties^f 
so  appointed  was  entitled  to  hold  inquests  super  **"  ^®^®'  ^^ 

*  *  ,  *,  *         precedents 

visum  corporis  within  the  honor,  exclusively  of  the  relating  there- 

to.  was  not  re- 

county  coroners.  cdvabie  in 

evidence  for 

The  plaintiff  put  in  evidence  charters  from  the  Jh7S5i 

crown  to  the  then  Duke  of  Lancaster^  made  in  the  to  be  duchy- 
coroner, 

although  such  book  had  been  kept  in  the  duchy  office,  and  referred  to  there  as  a  book 
of  authority. 
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1841.  reign  of  Edward  III.,  and  containing  words  which 
(it  was  contended)  conferred  the  exclusive  right 
of  appointing  coroners  to  act  within  the  lands  of 
the  duke  (a),  though  the  word  "  coroner"  was  not 
expressly  found  in  the  charters ;  and  it  was  proved 
that  the  honor  of  Pontefract  was  at  that  time  part 
of  the  possessions  of  the  duke. 

There  was  evidence  of  the  actual  appointment 
of  coroners  by  the  sovereign,  as  Duke  of  Lancaster^ 
from  the  time  of  Elizabeth  ;  and  evidence  of  in- 
quisitions held  by  such  coroners  for  the  last  eighty 
or  ninety  years  within  the  honor,  and  some  few 
instances  of  such  inquisitions  in  other  parts  of  the 
duchy  so  far  back  as  in  1661-2.  But  there  was  no 
direct  evidence  that  the  duchy  had  ever  appointed 
a  coroner,  ao  nomine^  before  the  reign  oi  Elizabeth. 

To  supply  that  defect,  a  series  of  letters  patent 
were  put  in,  under  the  duchy  seal,  by  which  the 
owner  of  the  duchy  for  the  time  being  had  ap- 
pointed  the  patentee  to  be  **  his  feodary  and 
«*  bailiff"  within  the  honor ;  and  these  patents  were 
produced  in  a  continuous  series  from  1  Hen.  5.  till 
the  reign  of  Elizabeth^  and  (amongst  them)  one  in 
the  last-mentioned  reign  to  Richard  Bedell. 

Some  ancient  "  ministers'  accounts,"  in  which 
were  entered  the  accounts  of  the  feodaries,  were 
produced  from  the  duchy  office,  to  show  that  the 

(a)  The  words  principally  relied  on  by  the  plaintiff  were  the 
following : — *<  Nee  non  attachiamenta  tamde piaciiis  caronm quam 
^\de  aliis  quibuscunque  in  omnibus  terris  etfeodis  wis/*  A  rule 
was  obtained  by  the  defendant  in  Michaelmas  Term  1841,  to 
shew  cause  why  the  verdict  should  not  be  set  aside,  and  a  new 
trial  had,  on  the  ground  that  the  charters  did  not  confer  the 
right  asserted  by  the  plaintiff;  but  the  rule  was  discharged 
afler  argument  in  Hilary  Term  1842. 


SUMMER  ASSIZES,  5  VICT.  379 

persons  so  appointed  feodaries  had  discharged  the  i84i. 
duties  of  coroners.  The  plaintiff  also  tendered  in 
evidence  an  ancient  manuscript  book,  kept  in  the 
duchy  office,  purporting  to  be  written  by  Richard 
Bedell^  feodary  of  the  honor,  and  to  contain  a  col- 
lection of  precedents  relating  to  the  office  of  feo- 
dary, and  an  account  of  the  nature  and  duties  of  his 
office ;  and  the  keeper  of  the  duchy  records  proved, 
from  the  appearance  of  the  book,  and  the  character 
of  the  writing,  that  It  must  have  been  written  about 
the  period  when  Richard  Bedell  had  been  so  ap- 
pointed feodary.  It  was  further  proved  that  the 
book  was  referred  to  in  the  duchy  office  as  one  of 
authority. 

It  was  proposed  to  read  to  the  jury  the  terms  in 
which  the  office  of  "  feodary"  was  described  in 
this  book. 

Wortky  objected  that  it  was  not  admissible  in 
evidence.  Admitting  it  to  Iiave  been  composed 
by  Mr.  Bedell  (who  had  been  proved  to  be  feo- 
dary in  the  time  of  Elizabeth^  it  was  still  only  the 
unauthentic  opinion  of  that  person  as  to  the  extent 
of  his  powers.  It  could  not  be  permitted  to  the 
duchy,  or  its  officers,  to  make  evidence  for  themr 
selves  by  entries  of  this  kind. 

Cresswell,  contrd. —  It  is  an  ancient  book,  com- 
posed before  there  was  any  dispute  as  to  the  mean- 
ing of  the  word  "  feodary,"  or  the  extent  of  that 
officer's  duties.  By  the  mode  in  which  the  book 
had  been  preserved  and  used  in  the  office,  it  was 
clear  that  the  duchy  had  always  treated  it  as  one 
of  authority  ;  and  the  contents  of  it  would  clearly 
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be  binding  against  the  duchy,  in  favour  of  any 
officer  subsequently  acquiring  the  office  of  feodary. 
It  was  a  declaration  by  the  persons  holding  the 
duchy,  of  the  sense  in  which  they  used  the  word. 
But,  to  take  another  ground,  the  meaning  of  a  term 
in  ancient  times  could  hardly  be  better  ascertained 
than  by  the  definition  given  of  it  by  a  disinterested 
writer,  acquainted  with  the  subject,  in  those  times. 

Lord  Denman  C.  J.,  howevei^  was  of  opinion  that 
there  was  not  enough  to  give  to  the  book  the  cha- 
racter of  a  public  official  document,  and  that  its 
contents  could  not  be  made  evidence  on  behalf  of 
the  persons  who  had  had  the  custody  of  it. 

The  book  was  rejected. 

Verdict  for  the  plaintiff. 

Cresswell,    Ellis     (Attorney-General    for    the 
duchy),  Marlifi,  and  Robinson  for  the  plaintiff. 
Wortky^  Watson^  and  Hardy  for  the  defendant. 


Carlisle, 
August  5. 

In  an  indict- 
ment for  the 
murder  of  a 
bastard  child, 
the  absence  of 
a  name  is  suf- 
ficiently ac- 
counted for  by 
the  child  being 
described  as 
"  then  lately 
before  bom  of 
the  body  of 


REGINA  V.  MARY  and  JANE  HOGG. 

The  prisoners  were  indicted  for  the  wilful  murder 
"of  a  certain  illegitimate  male  child,  then  lately 
**  before  born  of  the  body  of  the  sa\d  Jane  Hogff^^' 
and  the  fact,  as  proved  in  evidence,  was,  that  the 
child  had  been  destroyed  by  the  prisoners  almost 
instantly  after  its  birth. 

The  prisoners  having  been  convicted. 
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JMatthews  moved  in  arrest  of  judgment,  that  the       is4i 
person  alleged  to  have  been  murdered  was  insuffi- 
ciently described  in  the  indictment.     By  the  rules 
of    criminal  pleading  it  was  necessary  either  to 
st£^te  in  the  indictment  the  name  of  the  party  on 
whom  the  offence  is  alleged  to  have  been  com- 
'witted,  or  else  to  state  that  the  offence  is  com- 
'^itted  on  a  person  to  the  jurors  unknown.    Here, 
'^either  of  these  forms  is  followed,  and  the  indict- 
'^^nt   cannot,   therefore,   be  supported;    and  he 
cited  R.w.Biss.{a) 

I-KDrd  Denman  C.  J,,  over-ruled  the  objection, 

p^I>i-essing  a  clear  opinion  that  the  description  was 

*'^     tilis  case  sufficient.     The  indictment  described 

^^    J3arty  murdered  in  the  only  way  which,  under 

^^     circumstances,  could  have  been  pursued.     It 

,   .^^     not  the  case  of  a  party  whose  name  was  un- 

'^^^A^n,  but  of  one  who   had   never  acquired  a 

^^^^c,  and  the  indictment  identified  the  party  by 

^^"Vving  the  name  of  its  parent.  (6) 


^    *~iis  Lordship  being  of  opinion  that  it  was  fitting  Sentence  of 
^    lives  of  the  prisoners  should  be  spared,  directed  ^^e  the  sta- 
_    ^^tence  of  death  to  be  recorded:  whereupon  ittute6&7fr. 

Vl^  "^-^  4,  c,  30.  be  re- 

.  1^^^   suggested  by  the  counsel  for  the  prosecution  cordedagainst 
^  ^^t:  the  statute  4  G.  4.  c.  48.  did  not  authorise  that  ^^^of"^ 
^^^^^xse  to  be  pursued  in  cases  of  murder.  murder. 

liis  Lordship,  liowever,  on  referring  to  the  sub- 


(a)  2  Moo.  C.C.  R.93. 

(6)  See  Regina  v.  Hicksy  antd,  p.  302. 


382 


CASES  AT  NISI  PRIUS, 


1841. 


sequent  statute,  d&cJJVA.  c.30.  s.2,  (o),  thought 
that  the  court  had  now,  in  cases  of  murder  as  well  as 
in  other  felonies,  the  power  of  recording  sentence 
of  death,  instead  of  passing  it. 

Sentence  of  death  was  accordingly  recorded. 


Ramshay  for  the  prosecution. 
Matthews  for  the  prisoners. 


(a)  <<  And  be  it  further  enacted^  that  from  and  after  the 
<<  passing  of  this  act  sentence  of  death  may  be  pronounced  after 
*<  convictions  for  murder  in  the  same  manner,  and  the  judge  shail 
<<  have  the  same  power  in  all  respects^  as  after  convictions  for  other 
"  capital  offences." 


WESTERN  CIRCUIT. 
Coram  Rolfe  B. 


Devizes^ 
July  2^. 

An  indictment 
for  the  non- 
repair of  a 
highway  in  the 
parish  of  A.^ 
alle^ng  the 
liability  by 
reason  of  the 
tenure  of  cer- 
tain lands  in 
the  said  pa^ 
rish,  is  not 
supported  by 
proof  of  a  lia- 
bility to  repair 
a  way  extend- 
ing through  A. 
lands  in  A,  and 


REGINA  V.  MIZEN. 

This  was  an  indictment  for  the  non-repair  of  a 
highway  in  the  parish  of  Wingjield^  to  which  it 
was  alleged  the  defendant  was  liable,  by  ^reason  of 
the  tenure  of  certain  lands  in  the  said  parish. 

Upon  the  evidence  it  was  shown  that  the  de- 
fendant occupied  a  farm  called  Midway ^  and  that 
the  occupiers  of  that  farm  had  for  a  long  series  of 
years  repaired  the  road  in  question ;  but  it  was 
proved  that  Midway  farm  was  made  up  of  lands 

and  other  parishes  by  reason  of  the  tenure  of  a  fiurm  made  up  of 
the  other  parishes. 
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lying  in  Wingfield  and  three  other  parishes,  in  two        1341 
of  which  there  was  some  road  also  repaired  by  the 
occupier  of  the  farm,  and  in  respect  of  which  other 
indictments  were  pending. 

It  was  contended  by  Bompas  Serjt.,  on  behalf  of 
the  defendant,  that  the  prescription  as  alleged  was 
not  supported  by  the  evidence,  inasmuch  as  no 
proof  was  given  of  any  liability  in  the  defendant, 
as  occupier  of  the  land  in  Wingfield  parish,  to  re- 
pair this  particular  road.  The  liability,  if  any, 
shown  by  the  evidence,  was  in  respect  of  an  entire 
farm  lying  in  three  parishes ;  but  this  was  not  the 
liability  ^alleged  in  the  indictment. 

RoLFE  B.,  in  summing  up,  left  it  to  the  jury  to 
say  whether  the  liability,  if  proved  at  all,  was  in 
respect  of  the  part  of  the  farm  which  lay  in  Wing- 
fields  to  repair  the  road  in  IVingfield;  and  his 
Lordship  told  them  that  they  must  be  satisfied  that 
the  liability  was  in  respect  of  that  part  only,  in 
order  to  convict  under  this  indictment.  If  the 
liability  was  a  liability  to  repair  the  road  passing 
through  the  three  parishes  by  reason  of  one  joint 
occupation  of  the  whole  farm,  the  defendant  must 
be  acquitted. 

Not  guilty. 

Erk  and  Bere  for  the  plaintiff. 

Bompas  Seijt.  and  Cockbum  for  the  defendant. 
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B.IDO.W.T..,  REYNOLDS  v.  MONKTON. 

August  12. 

The  church-  Trespass  for  an  assault  and  battery. 

wardens  have  .i        i 

adiscretionary      rlca,  not  guilty,  by  Statute. 

power  to  ap- 
propriate the 

pews  in  the         The  plaintiff  was  the  occupier  of  a  house  and 

amon^  the  farm  in  the  parish  of  LongstUton,  and  claimed  as 

andm*^rre!'  ^"^'^  ^  "S''^^  '^  ^^^  ^"  ^  particular  pew  in  the  parish 

move  persons  church.     On  the  other  hand,  the  exclusive  right 

seata  ^^y  to  occupy  that  pew  was  claimed  by  one  Gaylard^ 

appropriated,  another  inhabitant,  for  himself  and  family. 


The  defendant  was  one  of  the  churchwardens 
of  the  parish;  and  on  the  Sunday  on  which  the 
assault  complained  of  took  place,  just  before 
divine  service,  he  was  informed  by  Gaylard  that 
the  plaintiff  was  in  the  pew  and  refused  to  leave 
it.  The  churchwardens  had  on  previous  occasions 
been  appealed  to,  and  had  given  the  plaintiff 
notice  that  the  pew  belonged  to  the  Gaylard 
family.  The  defendant,  on  being  applied  to  by 
Gaylard^  went  in  company  with  thea>ther  church- 
warden to  the  pew,  arid  desired  the  plaintiff  to 
quit  it  and  go  to  another  seat,  which  he  refused 
to  do  ;  whereupon  the  defendant  laid  his  hand 
on  him  with  a  view  to  force  him  out,  when  the 
plaintiff  rose  and  walked  out.  The  congregation 
were  assembling,  but  the  clergyman  had  not 
entered  the  church.  There  was  contradictory  evi- 
dence as  to  the  violence  used ;  and  for  the  defen- 
dant it  was  attempted  to  establish  a  prescriptive 
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right  to  the  pew,  as  attached  to  the  house  in  which        i84i. 
Gaylard  lived,  his  family  having  for  a  great  num-     ^^^"^^^ 
ber  of  years  sat  there  \  and  it  was  also  contended,  ». 

that  at  all  events  the  churchwardens  had  a  right  to     Monkton. 
appropriate  the  seat,  which  had  clearly  been  done 
in  this  case ;  and  Rogers  on  Ecclesiastical  Law 
(p.  171-)  was  cited. 

RoLFE  B.  In  summing  up  to  the  jury,  after 
stating  that,  in  his  opinion,  the  evidence  failed  to 
make  out  the  prescription,  said,  as  to  the  other 
question, — I  think  that  the  churchwardens  have  a 
right  to  exercise  a  reasonable  discretion  in  direct- 
ing where  the  congregation  shall  sit;  and  if  the 
defendant  used  no  unnecessary  force,  he  had  a 
right  to  remove  the  plaintiff  from  the  pew  in  ques- 
tion to  another  seat.  If^  in  the  exercise  of  a  fair 
discretion,  the  churchwardens  thought  it  more 
convenient  that  the  pew  should  be  occupied  by 
Gaylard^^  family,  and  not  by  the  plaintiff,  and  if 
the  removal  could  be  effected  without  public  scan- 
dal, or  the  disturbance  of  divine  service,  the 
defendant  was  justified.  You  are  to  say  whether 
any  unnecessary  violence  was  used. 

Verdict  for  the  plaintiff,  damages  5/. 

Crowder  and  Bere  for  the  plaintiff. 
Erie  and  Moody  for  the  defendant. 
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B""""""'  Doe  d.  ROWCLIFFE  v.  EARL  OF 

^•^^  '^-  EGREMONT. 


A  witness  This  was  an  ejectment  brought  by  the  lessee  of 
nuhpcdnsi duces  a  tenant  for  life  against  the  remainder-man  under 
/tfciijfi,whoob.  ji^g  ^iu  Qf  a  former  Earl  of  Egrenumt. 

jects  to  the  .         .        ,  '^  ,11 

production  of  The  question  m  the  cause  was,  whether  the 
hMno^htto  lease,  made  by  the  tenant  for  life  under  a  power  of 
have  the  ques-  leasing:,  was  void  by  reason  of  not  beinir  in  com- 

tionofhisha-     ,.       ^       .  ,      ,  ^ 

biiity  to  pro-    pliance  With  the  power. 

JrhisTutei  The  lessor  of  the  plaintiff  had  let  judgment  go 
retained  for  by  default  in  an  ejectment  brought  by  the  defend- 
purpose.  ^^^  ^^  ^^^  ground  of  the  lease  being  void ;  and 
the  present  action  was  brought  in  order  to  try  that 
question,  and  to  found  an  action  against  the  exe- 
cutors of  the  tenant  for  life  under  the  covenants 
of  the  lease. 

Mr.  Murray^  the  attorney  for  the  executors, 
was  called  on  his  subpoena  duces  tecum^  to  produce 
certain  accounts  showing  how  and  when  the  tenant 
for  life  had  received  the  rents  of  the  estate  in  ques- 
tion, and  other  documents  which  he  held  for  the  exe- 
cutors. He  objected  to  produce  those  documents, 
on  the  ground  that  it  would  be  prejudicial  to  the 
interests  of  the  executors,  they  being  in  the  nature 
of  title  deeds. 

Greenwood  appeared  as  counsel  for  the  witness 
to  contend  that  he  was  not  bound  to  produce  the 
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documents.  He  was  proceeding  to  argue  the  ques- 
tion, when  an  objection  was  made  to  his  right  so 
to  appear  by  the  counsel  for  the  plaintiff. 

RoLFE  B.  said,  The  course  has  always  been  for 
the  witness  himself  to  state  to  the  judge  the 
grounds  upon  which  he  contends  he  is  not  bound 
to  produce  the  document  required,  and  the  judge 
is  to  decide  on  the  validity  of  those  grounds,  and 
to  give  to  the  witness  the  protection  claimed,  if  he 
finds  him  to  be  entitled  to  it.  (a) 
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Greenwood  was  not  allowed  to  be  heard ;  and  in 
the  result  the  witness  was  required  to  produce  the 
documents,  which  he  accordingly  did. 

Verdict  for  the  defendant. 

Bere  and  Kinglake  for  the  plaintiff. 

Erle^  CrowdeTj  and  M.  Smith  for  the  defendant. 


(a)  So,  it  has  been  held  that  an  objection  to  questions  pro- 
posedy  on  the  ground  of  their  tendency  to  criminate  the  witness, 
must  comer  from  the  witness  himself  {ThomoM  v.  Newton^  M.  & 
M.  48.) ;  and  the  counsel  who  calls  the  witness  will  not  be 
allowed  to  argue  in  support  of  the  objection.  (R.y.Adeyy 
1  Moo.  &  Rob.  94.) 
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ADJOURNED  SITTINGS  IN  THE  QUEEN'S  BENCH. 


1841. 
^^.^-^  SMITH  V.  GROOM  and  Two  Others. 

WsSTXIHSTSm, 

Dec  3.  • 

In  an  action  Trespass  foF  breakiog  and  entering  a  dwelling- 
Ms^eesofa  house,  and  continuing  and  making  a  disturbance 
^m  '^d^s  th^^^*"»  ^"^  taking  down  fixtures,  and  carrying 
alleged  to  have  away  fumiture,  &c. 

been  ass^ned 

to  the  plaintiff  by  the  bankrupt  before  his  bankruptcy,  the  bankrupt  is  a  competent 
witness  for  the  plaintiff,  to  prove  that  the  assignment  was  made  for  a  valuable  con- 
sideration, and  m  consequence  of  pressure,  although 
assignment  as  constituting  in  itself  an  act  of  bankruptcy. 

I  of  c" 


the  defendants  rdy  on  the 


In  such  action,  where  no  notice  has  been  ^ven  of  disputing  the  trading,  act  of  bank- 
ruptcy, or  petitioning  creditor*s  debt,  the  petitioning  creditor  (having  assigned  his  debt, 
and  executed  a  release  to  the  assignees)  is  a  competent  witness  for  them  to  prove  an 
act  of  bankruptcy  prior  to  that  on  which  the  adjudication  took  place,  for  the  pur- 
pose of  over-reaching  the  alleged  assignment  to  the  plaintiff. 
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Pleas,  1st,  Not  guilty.  i84i. 

Sdly,  That  the  dwelling-house,  fixtures,  and  fur-  ^"^^^^""^^ 

niture,  &c.  were  not,  nor  were,  nor  was  any  of  them,  «. 

or  any  part  thereof,  at  the  said  times  when,  &c.,  g»oom  and 
the  property  of  the  plaintiff,  modo  et  formd^  and 
issue  thereon. 

Xhe  plaintiff  was  the  sister-in-law  of  one  George 
WyatU  against  whom,  and  one  Henry  Thompson^ 
*  joint  fiat  in  bankruptcy  issued,  bearing  date  8th 
of  December,  1831,  founded  on  an  act  of  bank- 
ruptcy committed  on  the  1st  of  December.     The 
defendant  Groom  was  the  official  assignee  under 
that  fiat ;  one  of  the  other  defendants  {Cater)  was 
the     surviving   creditors'-assignee,   and  Brenchley 
(the  remaining  defendant)  was  an  auctioneer  em- 
plo^red  by  them.  The  bankrupt  Wyatt^  very  shortly 
"^iore  the  bankruptcy,  viz.  on  the  8th  of  Novem- 
'^>*>  1831,  executed  to  Mrs.  Smithy  the  plaintiff's 
'"^^Miher,  an  assignment  of  the  lease  of  the  dwelling- 
'^^Mae  in  question,  and  of  the  fixtures  and  furniture 
therein.  Mrs.  Smith  shortly  afterwards  died,  having 
J^   viU  bequeathed  the  property  to  the  plaintiff; 
•^^  assignees,  however,  seized  the  fixtures  and  fur- 
'^t^jre,  and  in  December,  1832,  sold  them  (through 
^^^  defendant  Brenchley)  for  the  benefit  of  the 
^^^^^ditors  under  the  fiat ;  and  they  now  defended 
*^^  action  on  the  grounds,  —  1st,  That  the  assign. 
^"^  ^Kit  by  Wyatt  to  Mrs.  Smith  was  made  by  way 
^     Iraudulent  preference  to  her,  and  in  contem- 
^*^-tion   of  bankruptcy.      2dly,  That   the  trans- 
ition amounted  to  a  fraudulent  transfer  or  delivery 
^^^  goods,  with  intent  to  defeat  or  delay  creditors, 
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1841.  and  was  therefore  in  itself  an  act  of  bankruptcy 
within  the  third  section  of  the  act  6  G.  4.  c.  16. 
Sdly,  That  Wyatt  had  committed  an  act  of  bank- 
Gboom  and  ruptcy  prior  to  the  assignment  to  Mrs.  Smithy  and 
less  than  two  months  before  the  assignment,  which 
would  consequently  invalidate  the  assignment  under 
the  eighty-first  section  of  the  act.  4thly,  That  the 
goods  were  in  the  possession,  order,  and  disposition 
of  the  bankrupt,  at  the  time  of  his  bankruptcy, 
with  the  consent  of  the  true  owner  thereof.  No 
notice  had  been  given  of  the  plaintiff's  intention  to 
dispute  the  bankruptcy. 

For  the  plaintiff,  TVyatt,  the  bankrupt,  was  called 
to  prove  the  debt  due  from  him  to  Mrs.  Smithy  the 
mother  of  the  plaintifi)  and  pressure  by  her  for 
security,  and  that  in  consequence  thereof  he  ex- 
ecuted the  deed  of  assignment. 

Kelfyf  for  the  defendants,  objected  that  he  was 
not  a  competent  witness.  He  said  it  was  a  general 
rule  that  a  bankrupt  could  not  be  received  to  dis- 
prove the  act  of  bankruptcy :  it  is  true  the  fraudu- 
lent assignment  to  Mrs.  Smith  was  not  the  act  of 
bankruptcy  upon  which  he  was  adjudged  a  bank- 
rupt ;  but  the  defendants,  nevertheless,  relied  upon 
that  transaction  as  constituting  in  itself  an  act  of 
bankruptcy. 

It  was  answered,  that  the  witness  was  called 
neither  to  prove  nor  to  disprove  an  act  of  bank- 
ruptcy, but  in  reality  to  diminish  the  funds  of  his 
estate,  by  showing  that  part  of  the  goods  seized  by 
his  assignees  belonged  to  a  third  person,  for  which 


AFTER  MICHAELMAS  TERM,  5  VICT,  391 

purpose  a  bankrupt  has  always  been  considered  a       1841. 
competent  witness,  (a)  ^^"v*^^ 

Lord  D£NMAN  C.  J.  overruled  the  objection,    Groom  and 
and  the  witness  was  examined.  ^^      *^ 

For  the  defendants,  the  fiat  was  put  in,  together 
with  the  provisional  assignment  and  the  certificate 
of  the  appointment  of  assignees ;  and  the  petition- 
ing creditor  under  the  fiat  was  then  called,  to 
prove  the  embarrassment  of  the  bankrupt  at  and 
prior  to  the  time  of  the  execution  of  the  assignment 
to  Mrs.  Smith,  and  also  that  the  bankrupt  had  com- 
mitted acts  of  bankruptcy  before  the  date  of  that 
assignment,  and  whilst  the  debt  was  due  to  the 
petitioning  creditor. 

Piatt  objected  that  he  was  not  a  competent  wit- 
ness, on  the  ground,  first,  of  his  general  interest  as 
a  creditor ;  secondly,  of  the  bond  he  had  entered 
into  to  the  Lord  Chancellor ;  and  he  cited  Green 
v.  Jones  (Jb\  and  Bisse  v.  Randall,  (c) 

The  first  objection  was  obviated  by  the  witness's 
deposing  that  he  had  assigned  his  debt  to  a  third 
person,  and  executed  a  general  release  to  the  as- 
signees ;  and,  as  to  the  other  objection, 

KeUy  contended,  that  as  no  notice  had  been 
given  to  prove  the  bankruptcy,  that  was  no  longer 


(a)  See  BuOer  v.  Cookej  Cowp.  7a 
\b)  2  Campb.  41 1.  (c)  2  Campb.  49S. 

D  D  4 


392 


CASES  AT  NISI  PRIUS, 


1841. 


Smith 

V, 

GBooKand 
Two  Othen. 


a  matter  in  dispute ;  the  petitioning  creditor  was 
not,  therefore,  in  any  peril  by  reason  of  the  bond^ 
and  the  principle  on  which  he  was  objected  to 
ceased  to  apply;  and  he  cited  Lloyds. Stratten.{a) 


Lord  Denman  C.  J.  was  of  opinion  that  the  wit- 
ness was  competent  to  be  examined  for  the  pur- 
poses stated,  and  he  was  accordingly  examined.  (6) 
Verdict  for  the  defendants. 

Piatt  and  Archbold  for  the  plaintiff. 
KeUy^  R.  V.  Richards^  and  Whateley  for  the  de- 
fendants. 


(a)  1  Stark.  R.  40. 

(b)  See  CarrtUhers  v.  Graham^  ante,  p.  S68. 


Guildhall^ 
Dec.  11. 


MORRIS  and  Others  v.  HAUSER  and 
MCKNIGHT. 


A  notice  to 
produce  all 
letters  written 
by  the  one 
part^  to,  and 
received  by, 
the  other,  be- 
tween the 
years  1837  and 
1841  both  in- 
clusive,  held 
sufficient  to 
^11  for  a  par- 
ticular letter. 


Assumpsit  for  goods  sold  and  delivered,  and  for 
money  lent,  and  on  an  account  stated. 

The  defendant  M^Knight  had  let  judgment 
go  by  default.  The  defendant  Hauser  pleaded 
several  pleas. 

For  the  defence,  a  particular  letter  was  called 
for,  in  pursuance  of  a  notice  to  produce.  For  the 
plaintiff,  it  was  objected  that  the  notice  to  produce 
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was  too  general :  it  was  addressed  to  the  plainti£^        i84i. 
and  required  him  to  produce,  amongst  other  things,      '^v*^^ 
**  also  all  letters  written  to  and  received  by  you    g^d  Othm 
"  between  the  years  1837  and  1841,  both  inclusive,  «>• 

"  by  and  from  the  said  defendants,  or  either  of  ^<^o^f 
■<  them,  or  any  person  in  their  behalf;  and  also  all 
'"  books,  papers,  &c.  relating  to  the  subject-matter 
"  of  this  cause." 

Lord  Denman  C.  J.  was  of  opinion  that  the 
notice  was  sufficient ;  and  on  the  letter  not  being 
produced,  secondary  evidence  was  attempted;  but 
the  defendant  failed  in  making  out  his  case,  and 
the  plaintiffs  obtained  a  verdict. 

Erie  and  Martin  for  the  plaintiffs. 
Petersdarff  and  Lush  for  the  defendants. 


See  France  v.  Lucy^   Ry.  &  M.  341.    Jones  v.  Edwards, 
M*Clel.  &  Y.  139.    Jacob  v.  Lee,  suprdi,  33. 
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ADJOURNED  SITTINGS  IN  THE  COMMON  PLEAS. 


Guo-DHAi*,     LEAKE  V.  The  Marquis  of  WESTMEATH. 

A  decree  of     j^ssuMPsiT  on  an  attome/s  bill. 

the  Court  of  f  n  t  .    . 

Arches  for  Pleas,  1.  Noti-assumpstt.     2.  Statute  of  Limits 

alimony  is  not  „|.;^„-, 
admissible  in     ations. 
evidence  with- 
out proof  of  _  ,11  !../*••  1     • 

the  proceed-  It  was  Stated  by  the  plaintitrs  counsel,  m 
^^hSlTa'^*'  opening  his  case,  that  the  defendant  and  Lady 
suit  is  re-        Westmeath^  his  wife,  living  separate,  the  defend- 

moved  by  ap-  ,  .        ,  ■  •  •  i         •       i 

peal  from  the  ant,  in  1821,  instituted  a  suit  against  her  in  the 
Coui^to'the  Consistory  Court  of  London  for  restitution  of 
Court  of  conjugal  rights,  which  was  met  by  Lady  West- 
judgment  ol*  meath^s  putting  in  a  plea  for  a  divorce,  on  the 
the  Court  of   ground  of  cruelty  and  ill-treatment.     In  Easter 

Arches  is  not    °  o-    ^     »^    » •  i        •     i  .     t 

admissible  in  Term,  1821,  Sir  C.  Robinson^  the  judge  of  that 
oShewbg*""  c^"^^  decided  that  Lady  Westmeath  had  not  sub- 
that  court  to  stantiated  the  allegations  in  her  plea,  and  made 
sMsionof^^*"  a  decree  that  the  defendant  was  entitled  to  the 
produdn  *ihe  restitution  of  conjugal  rights,  and  that  Lady  West- 
process  of  ap-  meath  should  be  admonished  to  return  to,  and  co- 
S^script^of  habit  with,  him.  Against  this  judgment  Lady 
the  proceed-     Westmeath  appealed  to  the  Arches  Court  o^Can- 

ings  sent  from  /  .*      ^  m  i       •     i  /» 

the  court  be-  tcrbury ;  and  m  Easter  Term,  1827,  the  judge  or 
'^^'  that  court  (Sir  John  Nichol)  pronounced  judgment 

in  favour  of  the  appellant,  divorcing  her  a  mensd 
et  toroy  and  condemning  Lord  Westmeath  in  all 
the  costs,  as  well  of  the  original  suit  as  of  the 
appeal.  The  defendant  thereupon  appealed  to  the 
High  Court  of  Delegates,  by  which  court  the 
judgment  of  the  Arches  Court  was,  in  April,  1829f 
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affirmed.     The  defendant  then  presented  a  peti-       i84i. 
tion  to  the  king  in  council,  praying  for  a  com-     ""T""^^^^^ 
mission  of  review,  which,  however,  after  argument,  „. 

was  refused.  The  plaintiff  had  been  employed  by  The  Marquis 
Lady  Westmeath  as  her  solicitor,  since  1827,  in  ^  ""^ 
carrying  on  these  various  proceedings,  and  also  in 
defending  an  appeal  from  the  Irish  Court  of 
Chancery  to  the  House  of  Lords,  in  a  siiit  insti- 
tuted by  the  Marquis  of  Westmeath  against  the 
marchioness  and  her  trustees,  for  the  purpose  of 
setting  aside  a  deed  of  separation,  executed  by  the 
marquis  in  1818;  and  the  present  action  was 
brought  to  recover  the  costs  incuiTed  in  all  these 
proceedings  between  1827  and  December  18S2. 

No  application  had  been  made  by  Lady  Westr 
meath  to  the  ecclesiastical  courts  for  alimony 
pendente  lite  ;  but  upon  the  termination  of  the  pro- 
ceedings, when  the  commission  of  review  was  re- 
fused, she  commenced  proceedings  in  the  Court  of 
Arches  for  permanent  alimony,  by  filing  in  No- 
vember,  1832,  what  is  called  "an  allegation  of 
"  faculties,"  in  that  court.  This  allegation  was  sup- 
ported by  an  affidavit  of  Lady  Westmeath,  sworn 
in  May,  1833 ;  and  the  defendant  having  put  io 
his  answer  to  the  allegation,  the  judge  (Sir  /. 
Nichol)  on  the  9th  Jult/'m  that  year  gave  judgment, 
decreeing  permanent  alimony  at  a  certain  sum  per 
annum;  which  judgment,  on  appeal  to  the  privy 
council,  was  affirmed,  the  Court  of  Appeal  merely 
reducing  the  amount  of  alimony  awarded. 

The  Attorney-General  for  the  purpose  (as  he 
alleged)  of  showing,  that  Lady  Westmeath  was  liv- 
ing  apart  from  her  husband  under  justifiable  cir. 
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1841.       cumstances,  proposed  to  put  in  the  judgment  of 
^"^^^^    the  Arches  Court,   decreeing  alimony;   and  an 
t^.  officer  of  that  court  was  called,  who  produced  a 

The  Marquis  book  containing  short  minutes  of  the  proceedings 
^MBATH.  i^  court ;  viz.  first,  an  entry  of  the  receipt  of  the 
documents  from  the  court  below;  secondly,  appoint- 
ments of  the  days  for  hearing ;  thirdly,  entries  of 
the  different  steps  taken  in  the  suit;  and,  fourthly, 
the  judgment  of  Sir  John  Nichols  which  was  given 
at  full  length,  and  of  which  it  appeared  that  there 
was  not  any  formal  entry  except  that  contained  in 
the  book  produced.  On  cross-examination  he 
stated  that  the  process  of  appeal  consisted  of  a 
transcript  of  the  proceedings  sent  up  from  the 
court  below,  and  which,  on  the  determination  of" 
the  appeal,  was  remitted  to  the  court  below.  That 
transcript  had  not  been  brought  by  the  officer  oP 
the  Consistory  Court  with  the  other  documents 
which  he  had  now  in  court,  in  obedience  to  the 
subpoena  served  upon  him. 

The  Attomeif'General  now  proposing  to  read 
the  judgment  of  Sir  J.  Nichol  from  the  book  of 
minutes, 

The  SoUcitor^General  objected  to  the  admissi* 
biHty  of  the  evidence.  At  present  it  does  not  appear 
that  there  was  any  jurisdiction  in  the  Court  of 
Arches  to  entertain  the  suit ;  or,  indeed,  what  the 
nature  of  the  suit  was,  except  by  the  short  and  in- 
complete statements  of  the  different  proceedings 
in  the  Court  of  Appeal.  To  let  in  evidence  of 
the  judgment  of  the  Court  of  Appeal,  first,  the 
transcript  of  proceedings  from  the  Consistory  Court, 
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which  was  the  process  of  appeal,  ought  to  have  i84i. 
been  produced ;  secondly,  the  several  proceedings 
in  the  suit,  which  led  to  that  judgment,  ought  also 
to  be  produced ;  for  an  inference  is,  no  doubt,  in- 
tended  to  be  drawn  from  the  amount  of  provision 
decreed  to  Lady  Westmeath  as  alimony,  and  if  so, 
the  defendant  is  entitled  to  have  before  the  Court 
the  proceedings  on  which  that  decree  was  founded. 

The  Attomey'General.  The  judgment  of  the 
Arches  Court  is  tendered,  not  for  the  purpose  of 
enforcing  it,  but  merely  for  collateral  purposes ; 
and  for  such  purposes,  at  all  events,  we  have  done 
enough  to  make  it  evidence.  There  is  no  formal 
entry  of  the  judgment  except  that  which  the 
oflBcer  now  holds  in  his  hand  j  and  credit  must  be 
given  to  the  judge  of  that  court,  that  he  did  not 
give  judgment  in  a  suit  which  was  not  duly  be- 
fore him.  It  never  could  be  necessary  that,  for 
the  mere  purpose  of  proving  separation,  all  the 
proceedings  in  the  suit  should  be  given  in  evi- 
dence. 

TiNDAL  C.  J.  A  decree  of  the  Court  of  Chan- 
eery  cannot  be  read  in  evidence  against  a  party, 
without  also  putting  in  the  bill  and  answer ;  and, 
on  the  same  principle,  the  judgment  of  the  Eccle- 
siastical Court  cannot  be  made  evidence,  without 
evidence  of  the  proceedings  in  the  suit.  I  do  not 
say  the  plaintiff  is  bound  to  produce  the  affida. 
vits  which  may  have  been  filed,  but  I  think  he  is 
bound  to  show  what  the  pleadings  were,  by  pro- 
ducing the  libel  and  answer  and  the  defensive  alle- 
gations.    It  appears  to  me  also,  that  the  transcript 
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1841.       from  the  Court  below  ought  to  have  been  pro- 
duced, to  show  that  the  Arches  Court  was  duly  in 
"~      possession  of  the  suit. 

The  Marquis 

XBATH.*        The  judgment  of  the  Arches  Court  was  ac- 
cordingly rejected. 

The  Attomey-Generalj  to  obviate  the  objection, 
nolv  called  the  keeper  of  the  records  of  the  Con- 
sistory Court,  who  produced  the  citation,  libel, 
appearance,  and  allegations  filed,  and  judgment 
pronounced,  in  that  courts  concluding  with  an 
entry,  at  the  foot  of  the  judgment,  that  Lady  West- 
meath  appealed  from  the  judgment,  which  (the 
officer  said)  was  the  only  entry  on  record  ever 
made  of  an  appeal  from  the  judgment  of  that  court 
The  Attomey^General  contended  that  he  bad  now 
done  enough  to  let  in  the  judgment  of  the  Arches 
Court,  having  shown  a  suit  duly  instituted  and  ter- 
minated in  the  court  below,  and  an  appeal  from 
that  court ;  and  he  added,  that  in  the  event  of  the 
evidence  being  now  rejected,  he  should  feel  it  to 
be  his  duty  to  tender  a  bill  of  exceptions  to  the 
ruling  of  the  Lord  Chief  Justice. 

The  Solicitor-General  renewed  his  objection  on 
both  the  grounds  before  urged ;  and  the  Lord 
Chief  Justice  ruled  that  the  judgment  for  alimony 
was  still  inadmissible. 

An  officer  from  the  Consistory  Court  afterwards 
brought  the  transcript;  but  the  objection  was 
renewed,  that  though  this  met  the  difficulty  as  to  the 
want  of  jurisdiction  in  the  Arches  Court,  still  the 
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judgment  of  that  Court  decreeing  alimony  in  1833        i84i. 


could  not  be  received  without  producing  the  pro- 
ceedings in  the  suit  which  led  to  that  judgment 

TiNDAL  C.  J.  I  am  still  of  opinion  that  the  judg- 
ment cannot  be  put  in  evidence,  until  you  show  the 
proceedings  on  which  it  rested. 

The  evidence  was  accordingly  again  rejected. 

The  commission  under  the  great  seal  author- 
ising the  High  Court  of  Delegates  to  hear  the 
appeal  from  the  judgment  of  divorce  pronounced 
by  the  Arches  Court  in  1827,  and  the  judgment  of 
the  Court  of  Delegates  on  that  appeal,  were  read 
without  opposition ;  and  in  the  result,  a  verdict  was 
taken  for  the  plaintiff,  subject  to  a  special  case. 

Sir  F.  Pollock  Attorney-General,  Ludlow  Seijt., 
and  Hoggins  for  the  plaintiff. 

Sir  fV.  Follett  Solicitor-General,  Sir  T.  Wilde, 
and  Shee  Serjt  for  the  defendant. 


Lbake 

v. 

The  Marquis 

of  Wew- 


CASES  AT  NISI  PRIUS, 


ADJOURNED  SITTINGS  IN  THE  EXCHEQUER. 


w«niiiK«.E,  ADAMS  V.  GARRARD. 

Dec.S. 

The  deposit     j^ssuMPsiT  for  wharfage,  work,  and  labour,  &c. 
n^ex^ied       P^^a,  nofi^assumpsit. 

on  interroga- 
tories, jointly  _-,  .  ,  -  .  1       «■    /.      1 

interested  '  The  action  was  brought  against  the  defendaDtas 
fendam!may  "managing  director  of  a  company  formed  for  work- 
be  read  in        ing  some  marble  quarries  in  Ireland. 

evidence  for 
the  defendant, 

the  dS^nent        ^  witness  was  examined  for  the  defendant,  who, 
being  indorsed  in  answer  to  a  question  put  by  the  plaintiff's  counsel 
under  stat.    '  ou  cross-cxamiuatiou,  said  he  had  heard  from  the 
r  42^T'27      defendant  himself  that  a  person  of  the  name  of 
Hardy  was  jointly  interested  with  him  in  the  quar- 
ries, and  in  the  subject-matters  of  this  action.    At 
a  later  period  of  the  cause,  the  defendant  tendered 
in  evidence  the  deposition  of  Hardy  taken  in  Ire- 
land,  by  virtue  of  a  commission  issued  in  this  cause. 
Whereupon  Byles,  for  the  plaintiff,  objected  to  the 
reception  of  the  deposition.     Hardy  was  a  partner 
in  the  transaction,  and  as  much  interested  in  get- 
ting rid  of  the  plaintiff's  demand  as  the  defendant 
himself. 

Lord  Abinger  C.  B.,  however,  ruled  that  the 
deposition  was  admissible  in  evidence;  for  the  name 
of  the  defendant  might  be  indorsed  on  the  record 
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in  the  same  way  as  if  he  had  been  examined  vivd       i84i. 

V, 

The    deposition  was  accordingly  read  for  the    Gabaard. 
defendant. 

Verdict  for  the  plaintiff. 

Bt/les  for  the  plaintiff. 

Hoggins  and  Milman  for  the  defendant. 

{a)  Where  a  witness  produced  in  court  is  objected  to  as  in- 
terested, and  a  release  is  proposed,  the  objecting  counsel  has  a 
right  to  insist  on  the  execution  of  the  release  before  the  ex- 
amination of  the  witness ;  and  so  if,  in  lieu  of  a  release,  the  name 
be  indorsed  on  the  record,  that  is  always  done  in  the  first  in- 
stance. If  this  be  on  the  principle  that  the  bias  of  interest  ought 
to  be  removed  before  the  witness  gives  his  testimony,  it  would 
seem  that  the  objection  could  not  be  removed  by  the  subsequent 
indorsement  of  the  name  of  the  deponent.  The  legislature 
has  apparently  omitted  to  provide  for  this  difficulty  in  the  case 
of  witnesses  examined  on  interrogatories,  who  certainly  seem 
to  be  rendered  competent  by  the  26th  section  of  the  stat  3  & 
4  W.  4.  c.  42. 


SERLE    V.    NORTON.  Guildhall, 

Dec,  9. 

u4ssuMPsiT  by  the  holder  of  a  banker's  cheque  The  holder  of 
for  20/.,  drawn  by  defendant  on  Hulle  and  Co.,  ^heS^e^^  ht 
bankers  at  Ua^bridge,  dated   19th  Marckj  1841;  to  present  it 
there  were  also  the  usual  money  counts.  wkiSn^a^"^ 

reasonable 
.        time  ;  and  it  is 
not   make   a  question  for 
the  jury  on 
an  issue  of 
due  |)resent- 
ment,  whether 
thiB  rule  has  been  complied  with. 
Where  a  cheque  drawn  on  a  country  banker,  dated  19th  March,  was  not  presented 
until  6th  April,  and  no  c^use  was  assigned  for  the  delay,  but  the  drawer  had  not  sus- 
tained loss  by  the  non-presentment  at  an  earlier  period,  the  drawer  was  held  liable 
to  be  sued  on  the  cheque. 


Pleas:    J.  That  the   defendant   did 
the  cheque. 

2.  That  the  cheque  was  not  duly  presented 
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i^B4L  3.  Payment. 

4.  (As  to  the  money  counts)  non-assumpsit. 

The  cheque  was  drawn  payable  to  one  White^ 
and  there  was  evidence  that  it  was  drawn  and  issued 
by  the  defendant  to  IVhite^  at  Windsor^  some  days 
before  that  on  which  it  bore  date;  and  White^  on  the 
same  day  that  he  obtained  possession  of  the  cheque, 
paid  it  away  to  the  plaintiff.  The  cheque  was 
not  presented  until  the  6th  of  Aprils  on  which  day 
the  plaintiff  caused  it  to  be  presented  to  HuUe  and 
Co.,  at  Uxbridge^  through  Messrs.  Glyn^  bankers 
in  London^  who  were  correspondents  of  HuUe  and 
Co.  No  cause  was  assigned  for  the  cheque's 
not  having  been  presented  earlier. 

Ball  for  the  defendant,  besides  contending  that 
there  was  evidence  of  the  cheque's  being  post-dated, 
and  therefore  void,  insisted,  further,  that  it  had  not 
been  presented  within  a  reasonable  time,  and  that 
the  defendant  was,  therefore,  entitled  to  a  verdict 
on  the  second  plea. 

5.  Temple^  contra.  There  is  no  fixed  rule  as 
to  the  time  within  which  bankers*  cheques  must 
be  presented.  Here,  there  is  no  evidence  of  the 
bankers  having  failed,  or  that  the  defendant  has 
sustained  any  loss  by  the  plaintifTs  delay  in  pre- 
senting the  cheque.  The  cheque  is  drawn  on  a 
country  banker;  and  some  latitude  must  be  allowed 
in  such  a  case,  beyond  what  would  be  reason- 
able time  for  presenting  a  cheque  on  a  London 
banker.  Even  if  the  jury  found  the  cheque  to  have 
been  post-dated,  the  plaintiff  was  still  entitled  to 
a  verdict  on  the  money  counts. 
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Lord  Abinger  C.  B.  If  the  jury  think  that  the  1841. 
cheque  was  post-dated  it  is  void,  and  the  defendant 
will  be  entitled  to  a  verdict  on  the  first  plea.  The 
only  doubt  is,  whether  such  a  defence  be  open  to 
the  defendant  on  the  first  plea.  In  regard  to  the 
money  counts,  I  think  there  is  no  such  privity  be- 
tween the  parties  as  will  entitle  the  plaintiff  to  a 
verdict  on  those  counts.  If,  however,  the  plaintiff 
think  he  can  make  any  thing  of  these  points,  I  will 
give  him  leave  to  move.  As  to  the  other  defence, 
the  question  is  one  for  the  jury,  whether,  under  the 
circumstances  of  the  case,  the  cheque  was  pre- 
sented within  a  reasonable  time;  for  that  is  all 
which,  in  the  case  of  bankers*  cheques,  the  law 
requires.  It  is  reasonable  to  allow  some  little 
space  of  time  in  the  case  of  cheques  on  country 
bankers,  beyond  what  is  usual  in  the  case  of  London 
bankers.  Ifi  indeed,  any  loss  had  been  sustained 
by  the  defendant  through  the  non-presentment  at 
an  earlier  period,  that  might  have  made  a  difference. 
The  jury  must  form  their  own  conclusion ;  but  I  do 
not  myself  see  any  sufficient  ground  for  saying,  that 
the  lapse  of  time  in  this  case  necessarily  involves 
any  laches. 

Verdict  for  the  defendant  on  the  first  and 
last  pleas;  for  the  plaintiff  on  the 
second  and  third. 

S.  2'emple  for  the  plaintiff. 
Ball  for  the  defendant. 

Temple  in  the  ensuing  term  moved  for  a  rule  to 
show  cause  why  the  verdict  should  not  be  entered 
for  the  plaintiff  on    the  money  counts :  but  the 
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1841.  Court  being  of  opinion  that  the  plaintiff'  had  no 
evidence  applicable  even  to  those  counts,  without 
producing  the  post-dated  cheque,  the  rule  was 
refused,  (a) 


(a)  Bankers'  cheques  are  instruments  ^t  generis,  in  many 
respects  resembling  bills  of  exchange,  but  in  some  entirely 
different.  '*  They  are  not  accepted  nor  indorsed,  nor  protest- 
"able,  nor  entitled  to  any  day  of  grace"  (3  Burr.  1517.) ;  and  it 
was  once  thought  that  they  were  not  negotiable  generally,  but 
only  within  the  bills  of  mortality  (ib.)  ;  and  even  now,  though 
in  fact  negotiable,  and  often  negotiated,  they  are  not  considered 
as  intended  for  negotiation,  and  a  person  takes  them  from  the 
holder  subject  to  perils  not  incident  to  negotiable  instruments 
generally.  (Doum  v.  HalUng,  ^  B.  &  C.  333.)  It  is  difficult, 
however,  to  see  how  a  solvent  drawer,  on  a  solvent  banker,  can 
be  prejudiced  by  delay  in  the  presentment  of  a  cheque.  By 
drawing  such  a  cheque  he  appropriates  a  sum  of  money,  then  in 
his  banker's  hands,  to  the  payment  thereof,  and  cannot  honestly 
reduce  his  account  below  that  amount  (Boehm  v.  Stirling,  7  T.R. 
429.),  and  as  between  him  and  the  payee  of  the  cheque,  the 
question  of  reasonable  time  for  presentment  can  scarcely  arise 
unless  some  damage  has  arisen  in  consequence  of  the  non-pre- 
sentment. But  the  refusal  to  pay  by  bankers  may  arise  from 
other  causes  than  their  own  insolvency.  The  drawer  of  the 
cheque  may  have  become  insolvent,  or  have  withdrawn  his  ac- 
count ;  in  which  cases  it  is  difficult  to  see  how  he  is  injured  by 
the  delay.  Another  reason  for  the  bankers  refusing  to  pay  may 
be  the  staleness  of  the  cheque,  it  being  understood  as  a  rule  of 
business  with  regular  bankers  not  to  pay  old  cheques  without 
enquiry.  If,  upon  the  bankers  refusing  on  that  ground  to  pay 
the  cheque,  the  holder  were  to  commence  an  action  against  the 
drawer,  without  giving  him  an  opportunity  of  authorizing  his 
bankers  still  to  pay  the  cheque,  the  plaintiff  would  probably  fail, 
on  the  averment  of  due  presentment  of  the  cheque,  as  was  con- 
tended in  the  principal  case,  and  the  non-presentment  in  due 
time  might,  under  such  circumstances,  support  the  plea  of  pay- 
ment of  the  original  debt  by  the  cheque.  Although  the  holder 
of  a  cheque,  who  does  not  present  it  within  a  reasonable  time, 
is  guilty  of  laches,  the  consequences  of  such  laches  may  vary 
according  to  the  circumstances  of  each  case. 
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1842. 

SHIRES  V.  BURROW.  ^^^TX 

Feb.  2. 
jdssuMPSiT.    First  count,  Payee  v.  maker  of  a  When  a  count 

,  on  an  account 

promissory  note.  stated  is  joined 

Second  count,  on  an  account  stated.  Sunrth?"^ 

Plea.     As  to  the  first  coimt,  that  the  defendant  Plaintiff, 
made  the  promissory  note  when  he  was  intoxicated  one  cause  of 
and  incapable  of  knowing  what  he  was  about.     To  that^Tpp^ikable 
the  second  count,  non-assumpsit  counts*  must 

elect  on  which 
to  take  his 

The  defendant  did  not  appear  to  support  the  verdict. 
issue  on  the  first  count. 


.  Addison^  nevertheless,  proposed  calling  the  at- 
testing witness  to  prove  the  making  of  the  note, 
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contending  that  he  should  thereby  entitle  himself 
"s^^    to  a  verdict  on  the  second  count  also. 


V, 

Burrow. 


TiNDAL  C.  J.  expressed  an  opinion  that  the  plam- 
tiff  could  not  recover  on  both  counts. 

Addison  cited  Mee  v.  Tomlinson  (a)  as  an 
authority  to  shew  that  the  causes  of  action  in 
the  two  counts  were  distinct,  although  supported 
by  the  same  evidence ;  and  that  for  the  purpose  of 
relieving  the  plaintiff  from  any  deduction  of  costs 
on  the  second  count,  he  was  entitled  to  enter  the 
verdict  generally,  though  he  could  not  recover 
damages  beyond  the  amount  of  the  note. 

TiNDAL  C.  J.  I  am  of  opinion  you  cannot  do 
so.  You  can  elect  on  which  count  you  will  take 
the  verdict  if  both  counts  are  applicable  to  the 
cause  of  action  ;  but  when  there  is  clearly  only  one 
cause  of  action,  I  cannot  allow  you  to  recover  as 
for  two  distinct  causes  of  action. 

Addison  thereupon  took  a  verdict  on  the  first 
count,  and  a  verdict  was  entered  for  the  defendant 
on  the  last,  (b) 


(a)  4  A.  &  E.  262. 

(b)  See  accordingly  Ward  v.  Belly  1  C.  &  M.  848. ;  l>eert 
V.  Iva/,  12  Law  Jour.  132. ;  Holford  v.  Dunnea,  7  M.  &  W. 
348. 
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1842. 

MOORE  V.  WOOD.  wewm,n8t.r, 

Feb.  15. 
J)ebt  for  goods  sold  and  delivered,  and  the  money  The  plaintiff, 

.  on  a  replica- 

counts,  tion  of  the 

Pleas,  except  as  to  10/.  paid  into  court,  nun-  l^jj^^ong  ^^ 
guam  indebitatus.   2d,  (Except  as  aforesaid),  a  set-  a  plea  of  set- 

tr*  n  i         110         .       t  i/»  im^"»  cannot  on 

off  for  goods  sold,  &c.,  m  the  usual  form.     3d,  To  the  trial  re- 
10/.  payment  into  court.  iS^of  the 

Replication  joining  issue  on  the  first  plea ;  and  g^^^^^ 
to  the  plea  of  set-off,  the  Statute  of  Limitations.       ment  of  part; 

the  payment 
of  part  ought 

The  plaintiff  established  a  demand  of  61/.  The  Jepfe.  '^^ 
defendant  offered  evidence  of  a  set-off  of  59/.  for 
wine,  the  defendant  being  a  wine  merchant ;  and 
the  plaintiff's  counsel  cross-examined,  in  order  to 
reduce  the  set-off,  1st,  by  showing  that  the  de- 
fendant's bill  was  over-charged  ;  2d,  that  within 
six  years  the  plaintiff  had  (as  he  alleged)  paid 
part  of  the  defendant's  bill,  by  some  bottles  said  to 
have  been  sent  and  taken  as  payment ;  the  defend- 
ant, however,  contending  they  were  return  bottles 
of  the  original  delivery  of*  wine  sent  in  upon  terms 
of  the  empty  bottles  being  taken  back. 

It  was  objected,  that  under  the  pleadings  the 
amount  of  the  set-off  could  not  be  disputed,  inas- 
much as  the  replication  only  denied  the  demand 
having  accrued  within  six  years. 

F  F  2 
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1842^  BompaSy  Serjeant.  If  that  be  true,  it  is  only  ne- 
cessary for  the  defendant  to  show  any  sum,  how- 
ever  small,  due  within  the  six  years,  and  he  is 
thereby  enabled  to  set  up  against  the  plaintiff  a 
demand  of  any  amount,  however  stale  it  may  be ; 
for  the  plaintiff  cannot  reply  double. 

TiNDAL  J.,  after  looking  at  the  set-off,  intimated 
a  strong  opinion  that  the  plaintiff,  by  the  pleadings, 
admitted  a  debt  exceeding  the  plaintiff's  demand, 
and  could  only  contest  the  time  of  its  accruing. 
The  essence  of  the  plea  in  form  and  substance  is 
that  it  does  so  exceed ;  and  as  to  the  argument  of  a 
small  item  within  the  statute  drawing  a  large  de- 
mand of  ancient  date  also  within  it,  that  might  be 
obviated  by  the  plaintiff's  replying,  except  as  to  so 
much,  payment,  and  as  to  that  sum,  the  Statute 
of  Limitations. 

It  was,  however,  agreed,  that  the  case  should 
proceed,  subject  to  the  point  being  reserved  for 
the  court  above,  if  it  should  become  necessary. 
The  two  questions  were  left  to  the  jury,  whether 
the  return  of  the  bottles  was  intended  as  a  pay- 
ment on  a  new  agreement,  or  whether  they  were 
mere  return  bottles  as  alleged  by  the  defendant : 
and  2d,  Wliether  the  amount  of  the  defendant's 
bill  for  wine  was  overcharged :  and  the  jury  found 
a  verdict  for  the  defendant  on  both  questions. 

Bompas  Serjt.  and  Petersdorfffov  the  plaintiff. 
Talfourd  Serjt.  and  Byles  for  the  defendant 
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The  MAYOR,  COMMONALTY,   and  CITI-     vi^J^ 
ZENS  of  the  City  of  London  v.  The  MAS-  ^'^^"9''''' 
TER,  WARDENS,  and  COMMONALTY  of  *     ' 

the  Art  or  Mystery  of  Pewterers  of  the  City 
of  London. 

This  was  an  action  on  the  case  brought  by  the  An  actual 
plaintiffs,  as  reversioners  of  a  house  in  Leadenhall  ^^ht^or  20 
Market,  for  the  obstruction  of  certain  windows,  years,  even 

under  a  per- 

The  declaration  alleged,  that  before  and  at  the  mission  ver- 

...  .      lially  asked 

time  of  the  committing  of  the  grievances,  a  certain  for  by  the  oc- 
messuage,  &c.  had  been  demised  to  one  E.  Chipper,  ho^^e,  and 
as  tenant  to  the  plaintiffs,  the  reversion  thereof  ^^®"  \  *^® 

^  '        ^  ^  person  haying 

belonging  to  the   plaintiffs ;   in  which   messuage  right  to  ob- 

-  -       .,  *     ^    .    -  ,  11.  struct,  is  suffi- 

there  were,  and  still  of  right  ought  to  be,  divers  to  dent  to  confer 
wit,  twenty-four  windows,  through  which  the  light  l^^sw.^! 
and  air  during  all  the  time  aforesaid  ought  to  have  ^jj''-  '\^* 
entered,   and    still,    &c.   for   the   convenient  and  ment  under 
wholesome  use  and  enjoyment  thereof.     Yet,  &c.     need  not  be  as 

of  right,  or 
adverse. 

The  defendants  pleaded  (traversing  the  allegation 
in  the  declaration),  that  "  there  were  not,  nor  of 
"  right  ought  there  to  have  been,  any  such  win- 
"  dows  through  which  the  light  and  air  ought 
**  to  have  entered,  or  did  enter,  into  the  said  mes- 
"  suage,  in  manner  and  form,  &c." 

The  house  in  question  was  built  in  1815,  on  the 
site  of  an  old  house  which  was  then  pulled  down. 

F  F  3 
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184^2.        In  the  new  house,  the  windows  in  dispute  were 
The  Mayor,  put  in  the  back  part,  looking  towards  the  Pewteren^ 
&C.  of  Lon-   Hall,  there  being  only  a  yard  or  court  between  the 
V.         premises ;  and  the  plaintiffs'  case  was  that  they  had 
•«R  War-  ^^^^  enjoyed  in  fact,  and  without  interruption,  up 
DENS,  &c.  of  to  the  time  of  the  obstruction  in  1840.     The  ob- 
ers'  Com-"  struction  was  then  put  purposely  to  try  the  right ; 
panj.       and  Sir  T.  TVilde  for  the  plaintiffs  rested  his  case 
on  the  right  acquired  or  confirmed  by  such  user, 
under  the  2  &  3  TVill.  4.  c,  71*  *•  3.     It  appeared 
that  the  new  house  had  been  extended  a  few  feet 
further  towards  the  Pewterers*  Hall  than  the  former 
house,  that  is  to  say,  as  far  as  a  wall,  belonging 
to  the  defendants,  that  stood  between  the  old  house 
and  the  premises  of  the  defendants.     There  were 
some  windows  in  the  old  house  partly  obstructed 
by  the  wall 

For  the  defendants,  Channellj  Serjt,  proposed  to 
prove,  that  when  the  new  house  was  built  in  1815, 
the  Pewterer^  Company  had  made  objections  to 
the  windows  in  question  as  well  as  to  others  put 
out  by  other  parties.  The  tenant  of  the  plaintifis* 
house,  and  the  other  parties,  were  then  summoned  to 
attend  a  court  of  the  Company ;  and,  in  1818,  in 
consequence  of  a  letter  sent  by  the  clerk  of  the 
Company,  the  then  tenant  of  the  plaintiffs*  house, 
Mr.  Chipper^  attended,  and  asked  to  be  allowed  to 
continue  the  windows  on  sufferance,  and  it  was 
agreed  verbally  that  he  should  pay  a  rent  of  2/.  a 
year;  and  the  clerk  was  directed  to  prepare  an 
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agreement  to  that  effect     He  did  so,  and  sent  the        1842- 
draft  to  Mr.  Chipper^  who  kept  it  for  some  time;  The  Mayor, 
but,  in  1820,  returned  it,  refusing  to  abide  by  the   &c.  of  Lon- 
agreement ;  —  the  agreement  could  not  now  be         t?. 
found.   In  1819  the  defendants  had  leased  the  pre-    ^^  ^^^' 
mises  opposite  the  back  of  plaintiffs*  house.     Chan-  dens,  &c  of 
nelU  Serjt.,  contended,  that  these  facts  would  defeat  ^\J^^' 
the  operation  of  the  statute ;  that  the  enjoyment  in-       paoy. 
tended  in  sect.  3.  must  be  an  enjoyment  as  of  right, 
and  adverse  to  the  persons  interested  in  any  oppo- 
sition to  it.     Here  it  was,  in  fact,  an  enjoyment  by 
mere  sufferance  j   and,  as  to  the  enjoyment  from 
1820,  the  defendants  could  not  be  prejudiced  by 
the  acquiescence  of  their  tenant. 

WUde  Seijt.  The  enjoyment  need  not  be  as  of 
light.  It  is  sufficient  that  the  actual  user  should 
be  for  twenty  years.  Mr,  Baron  Parke  decided  that 
point,  and  the  case  afterwards  went  to  the  Court  of 
Error,  and  Lord  Chief  Justice  Tindal  delivered  the 
judgment  of  the  court ;  Flight  v.  Thomas,  (a)  In 
that  case  Maule  J.,  p.  695.,  says : — "  Section  2.  re- 
"  quires  that  the  easements  therein  mentioned  shall 
^  have  been  enjoyed  by  persons  *  claiming  right 
"  thereto,'  but  in  sect.  S.,  which  relates  to  the  access 
"  of  light,  there  is  no  such  expression,  and  I  think 
"  the  omission  is  made  purposely.*' 


(a)  11  Ad.  &E.  688. 
F  F   4 
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1842.  TiNDAL  C.  J.  expressed  an  opinion  that  the  £su;ts 

j^^yi^u  opened    by  the  defendant's    counsel  would   not 
&C.  of  Lon-   amount  to  a  defence  in  law. 

don 

The  Mas-        ClianneU  Serjt.,  called  a  witness  to  show  that 
BBKs,  Ac.  of  ^^  wall  spoken  of,  whilst  it  stood,  obstructed  the 
the  Pewter-  y^ndows  of  the  old  house  so  as  to  prevent  their 
pany.       overlooking  the  premises  of  the  Pewterers^  Com- 
pany.    At  the  close  of  his  examination, 

TiNDAL  C.  J-  said,  I  think  that  all  you  have 
stated  will  not  amoimt  to  a  defence.  The  statute 
says,  where  the  access  of  light  "  shall  have  beM 
"  actually  enjoyed  for  the  full  period  of  twenty 
"  years  without  interruption,  the  right  thereto  shall 
^^  be  deemed  absolute  and  indefeasible  any  local 
"  usage  to  the  contrary  notwithstanding,  imless  it 
**  shall  appear  that  the  same  was  enjoyed  by  some 
"  consent  or  agreement  in  writing.*'  That  is  the 
enactment,  even  if  at  the  outset  the  windows  were 
improperly  constructed.  Here  is  nothing  but  a 
negotiation;  and  putting  out  of  question  all  that 
relates  to  the  old  house,  and  taking  this  from  1815 
only,  as  a  new  house  then  first  built,  and  that  then 
a  negotiation  is  entered  into  for  an  agreement  which 
you  are  unable  to  produce,  I  think  that  this,  if 
proved,  will  not  meet  the  expressions  used  in  the 
Act  of  Parliament,  that  the  enjoyment  of  the  right 
»  must  be  by  consent  or  agreement  in  writing. 

Whereupon  Channell  Serjt.  consented  to  a  ver- 
dict for  the  plaintiffs. 
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Sir  T.  TFildCj  the  Common  Serjeanty  and  H.  Hill        1842. 
for  the  plaintiffs.  The  Mayor, 

Channell  Serjt.  for  the  defendants.  ^'^don^''"" 

V. 

The  Mas- 
spring  ASSIZES,  5  VICTORIA,                      ter,  War- 
dens, &c  of 
LIVERPOOL.                                          the  Pewter- 

ere'  Com- 
Caratn  Rolfe  B.  pany. 


BROWN  V.  BRADFORD.  Liverpool, 

Assumpsit  for  money  had  and  received. 

1st  Plea,  Non-assumpsit ;  2d,  Set-off,  issue  ii.b  registered 
thereon ;  3d,  Payment,  &c.,  issue  thereon ;  4th,  certSn^shares 
That  the  defendant  was  an  insurance  broker;  that  o^a?**;p»^^e 

'  remaining 

the  money  was  part  of  the  produce  of  a  certain  shares  beiong- 
policy  of  insurance  effected  by  him,  as  agent  for  2>.,  his  part- 
and  on  the  orders  of  Messrs.  JFW-m,  Butler^  and  Co.  according  to' 
of  Liverpool^  on  the  ship  Marj/  Ann  ;   that  the  |n®thi"'^i!i^i 
defendant  was  ignorant  that  the  plaintiff  had  any  property  of  the 
interest  in  the  ship  or  in  the  insurance,  and  that  ^HeidUh^tA. 
he  effected  the  poUcy  in  the  belief  that  Ferris,  JoTmSn 
Butler,  and  Co.  were  alone  interested  in  it ;  that  ^  ^^^J*  5^^ 

money  had 

the  ship  being  lost,  the  defendant  as  such  broker  and  received 
received  from  the  underwriters  the  amount  in-  ^enciant,^an 
sured  ;  that  Messrs.  Ferris,  Butler,  and  Co.  were  {JJ-XT  u)  re- 
indebted  to  the  defendant,  and  that  the  defendant  cover  his  pro- 
portion of  the 
thereupon  claimed  to  retain  the  money  sought  to  proceeds  of  a 

be  recovered  in  satisfaction  of  the  balance  due  to  Suraifce  ^' 
him  from  Ferris,  Butler,  and  Co.  £1^*' 

the  ship. 
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184.2.  Replication,  That  the  defendant  did  not  effect 

Brown     ^^^  insurance  as  agent  for  Ferris^  JBiUler,  and  Co., 

V'         nor  in  ignorance  that  the  plaintiff  had  an  interest 
Bradford,  t  ^t_ 

Issue  thereon. 

It  appeared  that  Ferris^  Butler j  and  Co.  carried 
on  business  at  Liverpool  as  general  merchants; 
and  they  had  also  a  house,  consisting  of  the  same 
identical  partners,  at  St.  John^St  Newfoundland^ 
where  they  carried  on  business  under  the  firm  of 
Buttery  Ferrisj  and  Co.  In  addition  to  this,  they 
also  carried  on  business  at  Brighouse,  in  New- 
Jbundlandf  under  the  like  firm ;  and  Browrij  the 
plaintiff,  was  a  partner  in  the  house  at  Brighouse^ 
but  not  in  the  other  houses.  In  March^  1839,  the 
house  of  FerriSj  Butler^  and  Co.  of  Liverpool 
wrote  to  the  defendant  in  London^  desiring  him  to 
effect  insurances  on  the  ship  and  cargo  of  the 
Marj/  Ann  J  their  letter  beginning,  "  You  will 
"  insure  for  us  the  ship  Mary  Ann;^^  and  in  a  sub- 
sequent part  of  the  letter  they  said,  "  You  are 
"  aware  that  she  was  built  last  fall  for  our  house  at 
"  Brighouse.^*  It  was  proved  that  the  plaintiff  was 
registered  owner  of  ff ths  of  the  ship  ;  and  that  the 
other  partners  in  the  Brighouse  house. had  the 
remaining  shares,  the  shares  of  the  partners  in  the 
ship  being  in  the  same  proportion  as  their  re- 
spective interests  in  the  general  property  of  the 
partnership.  The  ship  had  been  purchased  with 
the  partnership  funds  of  the  house  at  Briglwuse. 
Some  correspondence  was  also  put  in  with  a  view 


Bradford. 
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to  show  that  the  defendant  must  have  been  aware        ^^2. 
that  there  were  other  parties  interested  in  the  ship       Brown 
besides  the  Liverpool  house  of   Ferris^  Butler^ 
and  Co. 

Knowles  and  Tomlinsorij  for  the  defendant,  in- 
sisted  that  the  plaintiff  should  be  nonsuited ;  the 
action  could  not  be  maintained  in  the  name  of 
Brown  alone,  and  the  nonjoinder  of  the  other 
members  of  the  Brighouse  firm  entitled  the  de- 
fendant to  a  verdict  on  the  first  issue.  It  might 
be  contended  that  the  ship  belonged  to  the  mem- 
bers of  the  Brighouse  firm  as  part-ownersj  and  that 
on  that  account  each  might  sue  for  his  own  share, 
Breake  v.  Douglas  (a) ;  but  that  case  had  virtually 
been  overruled  by  Hatsall  v.  Oriffith  (6),  and 
they  referred  also  to  Suart  v.  Welch  (c)  ;  besides 
which,  the  parties  here  \yere  not  only  part  owners 
but  partners,  and  the  money,  when  received, 
would  be  subject  to  a  partnership  accounting. 

Dundds  and  JVatson.  It  is  a  principle  of  in- 
surance law,  that  the  insurance  follows  the  interest. 
As  soon,  therefore,  as  the  policy  was  effected,  each 
became  insured  for  his  separate  interest ;  indeed, 
neither  at  law  nor  in  equity  could  the  ownership 
of  a  ship  be  recognized,  except  so  far  as  vouched 


(a)  Cited  by  Parke  B.,  2  C.  &  M.  681.     A  report  of  this  case 
is  given  in  a  note  to  Suart  \.  Welch,  4  M.  &  Craig.  320. 
(6)  2  Cr.  &  M.  679.  (c)  4-  M.  &  Craig,  305. 
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1842.       by  the  registry.     Possibly  the  Liverpool  house, 

Brown     who  gave  the  order,  might  have  sued,  they  having 

^     ^'         riven  the  orders  as  agents ;  but  that  does  not  show 
Bradford.    ,         ,  ,  t  i- 

that  the  real  owner  may  not  also  sue  according  to 

the  rate  of  his  interest.  Breake  v.  Douglas  has 
never  been  overruled,  and  must  be  considered  as 
good  law.  Hatsall  v.  Oriffith  is  distinguishable, 
for  that  was  the  case  of  an  action  for  the  proceeds 
of  the  ship,  which  having  been  sold  by  all  (or  by 
one  as  agent  for  all),  the  price  became  the  pro- 
perty of  all. 

Knowles.  There  is  no  real  distinction  between 
Breake  v.  Douglas  and  Hatsall  v.  Oriffithj  and  the 
latter  case  must  be  considered  as  having  overruled 
the  former  j  but  Hatsall  v.  Griffith  is  an  express 
authority  in  favour  of  this  objection,  it  being  in- 
deed  manifest,  that  if  the  owners  of  the  ship  must 
concur  in  suing  for  the  proceeds  of  the  ship,  so 
they  must  sue  together  for  the  proceeds  of  the 
insurance. 

RoLFE  B.  It  struck  me  at  first  that  tliis  case 
might,  on  principle,  be  distinguished  from  Hatsall 
V.  Griffith;  but,  on  consideration,  I  think  the 
two  cases  are  the  same,  and  I  shall  direct  a  nonsuit 

Dundas  declined  to  be  nonsuited,  preferring  to 
have  a  verdict  entered  against  him  on  the  1st  issue, 
with  liberty  to  move.  Knowles  therefore  went  to 
the  jury  on  the  2d,  3d,  and  last  issues,  which  the 
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jury  found  for  the  defendant,  and  it  became  there- 
fore unimportant  to  move  the  court  on  the  1st 
issue. 

Ihindds  and  Watson  for  the  plaintiff. 
Knowles  and  Tomlinson  for  the  defendant 
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1842. 


Brown 
Bradford. 


FLETCHER,  Public  Officer,  &c.  i;.  CROSBIE,    April^SfS. 
GILHAM,  COOPER,    RALPH,  and  Forty- 
six  others. 


J/His  was  an  action  of  Assumpsit  brought  by  a 
copartnership  of  bankers  called  "  The  Phcenix 
Bank,**  against  the  defendants,  fifty  in  number,  as 
shareholders  in  a  mining  company,  called  "  The 
British  Mining  Company,*'  to  recover  a  balance  of 
6,900/.  advanced  by  the  PhcBuix  Bank  to  the  Di- 
rectors of  the  Mining  Company.  The  Phcmix 
Bank  had,  in  the  first  instance,  brought  an  action 
against  the  two  defendants,  Crosbie  and  Gilham 
alone,  when  Oilham  suffered  judgment  by  default, 
and  Crosbie  pleaded  in  abatement  the  nonjoinder 
of  the  other  forty-eight  parties.  The  Phosnix  Bank 
thereupon  discontinued  that  action,  and  commenced 
the  present  action  against  Crosbie  and  Oilham^  and 
the  forty-eight  other  persons  whose  nonjoinder  had 
been  pleaded  in  abatement.  In  this  action  Crosbie 
and  Oilham^  and  twenty-nine  of  the  other  defend- 


On  the  trial 
of  a  cause  it 
is  in  the  dis- 
cretion of  the 
Judge  to  say 
in  what  order 
the  counsel 
for  different 
defendants, 
having  differ- 
ent interests, 
shall  cross- 
examine  and 
address  the 
Jury.    The 
order  of 
seniority  is 
not  impera- 
tive. 
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1842.       ants,  suffered  judgment  by  default     Cooper  and 
Fletcher    several  other  defendants   pleaded   non-assumpnt 
^'         alone.     Ralph  and  the  others  pleaded,  1st.  Non- 
and  Others,  assumpsit     2d.  Payment     3d.  That  the  defend- 
ants had  been  induced  to  become  members  of  the 
Mining  Company  by  the  fraud  and  covin  of  the 
PhcBuix  Bank. 

It  appeared  tl\at  the  directors  of  the  Mining 
Company,  instead  of  raising  all  the  capital  neces- 
sary for  working  the  mines,  by  making  calls  on  the 
shareholders  pursuant  to  the  deed  of  settlement, 
had  only  raised  a  part  of  the  capital  in  that  way, 
and  had  then  borrowed  money  to  a  very  large 
amount  from  the  Phosnix  Bank  for  the  purpose  of 
carrying  on  the  works. 

The  plaintiff  having  examined  in  chief  his  first 
witness, 

Baines  and  JVortley  (who  were  counsel  for 
Cooper  and  several  other  defendants),  suggested  that 
fPatsoTij  who  was  counsel  for  Crosbie  alone,  should 
now  cross-examine  the  witness  on  behalf  of  Oro^ftie, 
and  that  they,  on  behalf  of  their  clients  who  dis- 
pute their  liability,  should  cross-examine  last;  other- 
wise,  the  counsel  of  Crosbie,  who  was  in  the  same 
interest  with  the  plaintiffs,  would,  in  effect,  have 
the  advantage  of  cross-examining  upon  the  evi- 
dence which  the  real  defendants  would  offer. 
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Watson  insisted  on  the  general  practice  that  the  1 842. 

counsel  should  cross-examine  in  the  order  of  their  Fletcher 
seniority. 


RoLFE  B.  I  think  that  the  practice  relied  upon 
would  operate  unjustly  in  this  case.  Mr.  Watson 
ought,  I  think,  to  begin  the  cross-examination. 

Watson  for  the  defendant  Crosbie^  accordingly 
cross-examined  the  witness,  and  was  proceeding  to 
put  questions  tending  to  show  that  some  of  the 
defendants,  who  had  pleaded  non-assumpsit^  were 
shareholders  in  the  Mining  Company,  and  had 
attended  meetings  at  which  the  transactions  be- 
tween that  Company  and  the  Phoenix  Bank  were 
referred  to,  when 

JBaines  objected  that  it  was  not  competent  for 
Crosbie^s  counsel  to  pursue  that  line  of  cross-exa- 
mination. Crosbie  had  suffered  judgment  by  de- 
fault, and  the  only  point  upon  which  he  was  at 
liberty  to  cross-examine  the  plaintiff's  witnesses 
was  as  to  the  amount  of  damages ;  and  if  a  general 
right  of  cross-examining  was  allowed  to  him,  it 
would,  in  effect,  be  enabling  the  plaintiff  (with 
whom  Crosbie  evidently  had  a  common  interest)  to 
cross-examine  his  own  witnesses. 

Watson.  This  action  has  been  commenced  in 
conformity  with  the  enactment  3  &  4  W.  4.  c.  42. 
s.  10. ;  and  inasmuch  as  Crosbie  would,  under  that 


V. 

Crosbie 
and  Others. 
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l§4.2.       statute,  be  liable  to  the  costs  of  such « of  the  de- 

Fletcher    fendants  as  might  turn  out  to  have  been  without 

^  ^*         cause  included  in  the  present  action  by  reason  of 

CJrosbie 

and  Others.  Crosbie^s  plea  in  abatement,  that  person  had  a  clear 
interest  in  establishing  the  liability  of  the  defend- 
ants, and  a  right  therefore  to  cross-examine  on  that 
point. 

RoLFE  B.  ruled  that  Crosbie  was  at  liberty  to 
cross-examine  generally,  as  well  with  a  view  to 
establish  the  liability  of  the  other  defendants,  as  to 
reduce  the  amount  of  damages.  Watson  accord- 
ingly continued  his  cross-examination. 

At  the  close  of  the  plaintiflT's  case,  a  discussion 
arose  amongst  the  counsel  who  represented  the 
different  sets  of  defendants,  as  to  the  order  in  which 
they  ought  to  address  the  jury;  JVatson  submit- 
ting that  the  ordinary  course  should  be  followed, 
according  to  which  he,  as  junior  counsel,  would 
address  the  jury  last,  ^YiHie  Baines  and  fFbrtley  for 
the  other  defendants  contended  that  fPatson  ought 
to  begin,  for  that  if  not,  he  would  have  an  opportu- 
nity of  replying  upon  the  other  defendants,  although 
they  called  no  evidence. 

RoLFE  B.  I  think  that  result  would  be  incon- 
venient and  imjust  towards  the  other  defendants, 
and  upon  the  whole  I  think  the  fairer  course  will 
be  for  Mr.  fPatson  to  address  the  jury  first,  and 
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then  the  eounsel  for  the  other  defendants  accord-       ^^*2. 
ing  to  their  order  of  precedence.  Fletcher 

V. 

.  Crosbie 

Watson  accordmgly  first  addressed  the  jury  for  and  Otherg. 

Crosbie,  and  then  Baines  and  TVortiey  addressed 

them  on  behalf  of  then*  respective  cUents.     No 

evidence  was  called  for  any  of  the  defendants. 

Verdict  for  the  plaintiff  for  the  full  amount 
claimed  against  all  the  defendants  except 
Ralph  and  four  others,  as  regarded  whom 
there  was  no  evidence  of  their  being  share- 
holders, {a) 

Knowles  and  Crompton  for  the  plaintiff. 

Baines  and  Warren  for    Cooper  and    several' 
other  defendants. 

Wortley  and  Cowling  for  Ralph  and   several 
others. 

Watson  for  Crosbie. 

The  other  defendants  were  undefended. 


(a)  A  rule  was  obtained  in  Easter  Term  calling  on  the  plain- 
tiff to  show  cause  why  the  verdict  should  not  be  set  aside.  No 
objection  was  made  to  the  ruling  of  the  learned  baron  respect- 
ing the  cross-examination^  or  the  order  in  which  the  counsel  of 
the  several  defendants  addressed  the  jury.  The  rule  was  after- 
wards discharged. 
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WINCHESTER. 
Coram  Colbridge  J. 


^'iw.^""'  CASTLEMAN  v.  HICKS. 

^^J'^i'"?,**"   Action  on  st.  2  W.  &  M.  sess.  I.e.  5.  s.  4.  to 

2  W,  Sc  Id, 

c,  5.  to  re-      cover  treble  damages  for  a  pound  breach. 

cover  treble 
damages  for 

l!^!I!lfi'!^i!'      The  declaration  stated  that  W.  Stone  held  a 

18  not  a  penal 

action  within    certain  farm  as  tenant  to  the  plaintiff  at  a  certaEi — in 

2lJacA.cA.  .  ^        ,  .  _        , 

*.  4.;  and  since  rent,   that  rent  was  m  arrear,  and  certam  catt_ —^ie 

the  new  rules  j.  i         •      j*  j.  j    •  j    j  ^s  ^ 

the  defendant  Were  taken  m  distress  and  unpounded  on  the  pr-*  — e- 
S^  mltS"^''  mises,  and  that  the  defendant  went  to  the  pom=i^ 
alleged  in  the  and  removed  the  cattle. 

declaration  by 

way  of  induce-      Plea,  not  guilty  by  statute. 

ment,  without 
a  special  plea. 

The  plaintifPs  case  was  concluded  without 
proof  of  the  tenancy,  or  of  rent  being  in  arrear, 
alleged  in  the  declaration ;   but  proof  was  giv( 
of  the  distress  and  pound  breach  merely. 

Crowder  for  the  defendant  objected  that  the  de- 
fendant must  be  nonsuited  on  the  ground,  that 
this  being  a  penal  action  was  not  within  the  new 
rules,  and  the  general  issue  put  the  whole  declara- 
tion in  issue. 


Erie  for  the  plaintiff:  This  is  an  action  on  a  re- 
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medial  statute,  not  an  action  for  penalties.     The    yl^^L, 
statute  gives  treble  damages  as  such,  not  any  fixed  Castleman 

Coleridge  J.  I  think  this  cannot  be  considered 
a  penal  action  within  the  stat.  21  Jac.  1.  c.4.  ^.4. 
This  is  a  statutable  remedy,  superadded  to  a  com- 
mon law  right  of  action,  and  gives  damages ;  the 
defendant  ought  therefore  under  the  new  rules  to 
iave  pleaded  specially. 

The  case  went  to  the  jury  on  the  fact  of  the 
K>und  breach. 

Verdict  for  the  defendant,  (a) 

JErle  and  Butt  for  the  plaintiff. 
Crowder  and  Bere  for  the  defendant. 

(a)  See  Earl  Spencer  v.  SwanneUy  3  M.  &  W.  154.  ;  and 
^aulkner  v.  CheveUy  10  A.  &  E.  76. 


SALISBURY. 
Coram  Erskine  J. 


CHANDLER  v.  HORNE.  Salisbury, 

C^        ,      J  March  ^. 

ASE  for  slander. 

Where  a  wit- 
ness remains 

The  witnesses  were  all  ordered  out  of  Court ;  '»  court,  after 

/»    1  •  n    1  /»      ^1         1    •    ^'/v      1     an  order  that 

3ut  one  of  the  witnesses  called  tor  the  plaintift  ad-  the  witnesses 

shall  leave  the 
H>urt,  his  testimony  cannot  on  that  ground  be  excluded :  it  is  only  matter  for  observa- 
tion on  his  evidence. 
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1842.       mitted  that  he  had  been  in  Court  during  the  whole 
Chandler  case.     Upon  which  Hodges  for  the  defendant  con- 
^'         tended  that  he  ought  not  to  be  examined. 

xlORN£« 

Erskine  J.  said,  It  used  to  be  formerly  supposed 
that  it  was  in  the  discretion  of  the  judge  wheth< 
the  witness  should  be  examined.    It  is  now  settl( 
and  acted  upon  by  all  the  judges  that  the  ju 
has  no  right  to  exclude  the  witness  ;  he  may  com- 
mit him  for  the  contempt,  but  he  must  be  examined  - 
and  it  is  then  matter  of  remark  on  the  value  of  ht 
testimony  that  he  has  wilfully  disobeyed  the  ord© 

Verdict  for  the  plaintii 

Erie  and  Butt  for  the  plaintiff. 
Hodges  for  the  defendant. 
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CASES 

ARGUED  AND  DECffiED 

AT  NISI   PRIUS 

IN   THE  COURTS   OF 

QUEEN'S  BENCH  and  EXCHEQUER, 

AT    THE    SITTINGS   AFTER 

EASTER  AND  TRINITY  TERMS,  5  Vict. 


QUEEN'S  BENCH. 


REGINA  V.  GOLDE.  viSJL/ 

This  was  an  indictment  under  the  7  &  8  G.  4.  c.  29-  ^y^^''^';'" 
s.  49-,  and  it  charged  that  one  Ann  Field  had  en-  An  indictment 
trusted  the  defendant  as  her  broker  and  agent  with  g^J^f'J^ 
a  certain  security  for  the  payment  of  money,  to  «.  49.  against  a 

broker  for 

wit  a  bill  of  exchange  for  the  payment  of.  200/.,  embezzlement 
with  a  direction  in  writing  to  get  the  same  cashed,  for^money!^ 
and  that  the  defendant  afterwards,  in  violation  of  ™"^*  »^^^8® 

a  wntten 

good  faith  and  contrary  to  the  purpose  specified,  direction  to 

,  ,  .  "^  ,,  ^     ^      ,      ^  .-_.,'   him  as  to  the 

converted  to  his  own  use  and  benefit  the  said  bill  application  of 


/»         r  c  the  proceeds. 

of  exchange,  &c.  ^ 

It  appeared  that  Ann  Field  had  received  the  bill 
from  her  brother-in-law  abroad,  with  directions  to 
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send  it  to  the  defendant  to  get  it  discounted  for 
him.  She  enclosed  it  in  a  letter,  desiring  him  to 
endeavour  to  get  it  cashed  as  soon  as  possible. 
The  letter  was  put  in,  and  it  was  stated  for  the 
prosecution  that  the  defendant,  instead  of  getting 
the  bill  cashed  at  all,  passed  it  in  payment  of  a  debt 
of  his  own.  Whereupon  it  was  objected  by  Plait 
for  the  defendant,  that  the  indictment  could  not  be 
sustained.  The  words  of  the  act  are,  "  That  if 
any  money  or  security,  &c.,  shall  be  entrusted  to 
any  banker,  broker,  &c.,  with  any  direction  in 
writing  to  apply  such  money,  or  the  proceeds  of 
such  security,  for  any  purpose  specified  in  such 
direction,  and  he  shall,  in  violation  of  good  faith, 
and  contrary  to  tJie  purpose  so  specified,  in  any 
wise  convert  to  his  own  use,  &c.,  then,  &c.**  These 
words  require  a  written  direction  to  the  broker  as 
to  the  disposal  of  the  money  or  proceeds  of  the 
security ;  here  there  is  none  such,  but  only  to  get 
the  bill  cashed.  It  is  true  that  the  clause  provides 
for  the  embezzlement  of  the  security  itself,  but  that 
is  only  in  the  case  of  a  security  received  with  such 
directions  as  the  act  points  out  as  to  the  proceeds. 


Lord  Den  MAN  C.  J.  The  clause  is  very  loosely 
drawn,  but  I  think  that  is  the  proper  construction, 
and  that  the  indictment  cannot  therefore  be  sup- 
ported. 

Verdict,  Not  Guilty. 


Humfrey  for  the  prosecution. 

Piatt  and  Clarkson  for  the  Defendant. 
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EXCHEQUER. 


LAWSON    and   Another    assignees   of   SHEP-  Guildhall, 
PARD  and  Another,  Bankrupts,  v.  MANGLES     ^^^  ^^• 
and  Another. 

'Phis  was  an  action  of  debt.    The  declaration  con-  when  the 
tained  indebitatus  counts  for  use  and  occupation,  fore"pi^*^" 
money  paid,  and  on  an  account  stated,  alleging  the  brought  back 
defendants  to  have  been  indebted  to  the  bankrupts  county,  on  an 
before  the  bankruptcy.  ^  give  ma? 

The  defendants  pleaded  (except  as  to  200/.)  Sfc^^^^^^^ 
that  they  never  were  indebted,  and  as  to  the  200/.  ^^^  undertak. 

^  ,  'ng  >8  satisfied 

payment  before  action  brought.  by  evidence  in 

The  venue  was  originally  laid  in  Londoriy  and  gotng  to"sup- 
the  defendants  having  changed  the  venue  after  de-  ^r^"^^*^" 
claration,  and  before  plea,  on  the  common  affidavit,  ga'i?"  '^^  *be 

declaration. 

the  plaintiffs  had  restored  the  venue  on  an  under-  a  summons 
taking  to  give  material  evidence  in  London.  The  pay  money^ 
undertaking  was   so  given  before  the   defendants  g^me^evldence 

pleaded.  of  a  liability  to 

The  plaintiffe  sought  to  comply  with  the  under- 
taking by  putting  in  the  fiat  and  appointment  of 
assignees,  which  had  been  enrolled  in  the  Court  of 
Bankruptcy,  in  the  city  of  London  ;  and  also  by 
putting  in  a  summons  taken  out  by  the  defendants 
for  leave  to  amend  their  pleas  by  pleading  a  pay- 
ment into  Court  of  150/.,  which  summons  had  been 
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1842.       served  by  the  defendants,  at  the  office  of  the  plain- 
Lawson  and  tiffs'  attorney,  in  Size  Lane,  in  the  city  of  London^ 
Another      ^^^^  ^.j^^  issue  was  joined  and  notice  of  trial  given. 
Mangles 

and  Another  j/;  j)  jj^  objected  that  the  proceedings  in 
bankruptcy  were  not  material,  no  issue  being  raised 
as  to  the  bankruptcy ;  and  he  also  urged  that  a 
summons  for  leave  to  amend  the  pleas  was  no  evi- 
'  dence  to  affect  the  issues  raised  on  the  existing 
pleas. 

ThestgeTy  contra^  as  to  the  proceedings  in  bank- 
ruptcy, relied  on  Cockerell  v.  Cliamberlayne.  (a)  He 
also  ciiediSoulsby  W.Lea.  (Jb)'  Andas  to  the  summons, 
he  cited  the  judgment  of  Tindal  C.  J.  in  TVU- 
liamson  v.  Henley  (c)  as  shewing  that  taking  out  a 
summons  for  leave  to  pay  money  into  court  oper- 
ates as  an  admission  of  liability  to  the  extent  of  the 
money  sought  to  be  brought  into  court,  upon  the 
counts  in  respect  of  which  the  payment  is  intended 
to  be  made. 

Parke  B.  I  think  the  undertaking  is  satisfied 
by  the  proceedings  in  bankruptcy,  which  are 
put  in.  The  undertaking  having  been  given  be- 
fore  plea  pleaded  had  reference  to  the  declaration, 
and  any  evidence  that  would  have  been  material  to 
support  the  cause,  or  right  of  action,  alleged  in  the 


(a)  1  Taunt  518.         (b)  3  Taunt.  86.         (c)  6  Bing.  305. 
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declaration,  if  such  cause  or  right  had  been  tra-     y]^^' 
versed  by  the  defendants'  pleas,  is  suflScient  to  satisfy  Lawson  and 
the  plaintiffs*  undertaking,  though  the  defendants      Another 
have  not  by  their  pleas  put  such  right  of  action  in    Mangles 
issue.      If  the  defendants  had  denied  the  bank-  a°d  Another, 
niptcy  by  pleading,  the  proceedings  in  bankruptcy 
would  have  been  necessary  evidence. 

His  Lordship,  in  summing  up  to  the  jur}%  told 
them  that  the  summons  for  leave  to  pay  150/.  into 
court  was  some  evidence  of  liability  to  that  extent, 
but  was  not  conclusive. 

The  plaintiffs  had  a  verdict 

C.  Saunders  and  Hugh  Hill  for  the  plaintiffs. 
M.  D.  Hill  and  E.  James  for  the  defendants. 


PEERING  V.  REBUTTER.  wi»tm,n™e. 

June  22. 
This  was  an  action  on  the  case  against  the  de-  5i?TO5fc,  an  ac- 
fendant  as  a  special  pleader.  fcp^rted 

The  declaration  alleged  that  the  defendant  car-  a^nst  a  cer- 

^      .  .        tificated 

ried  on  the  business  and  profession  of  a  special  special 
pleader,  and  had  taken  out  a  certificate  as  such,  S^i^nce.'^or 
and  undertook  to  advise  on  matters  of  law,  and  to  vic?'in"th^ 
draw  and  advise  on  the  proper  pleas  to  be  drawn  course  of  his 

.  1    i/»    profession. 

to  actions,  for  fees  and  reward  m  that  behalf, 
whereby  it  became  his  duty  to  use  due  diligence, 
&c.      That  a  certain   action   had   been   brought 
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1842.  against  the  plaintiff,  and  the  defendant  was  retained 
Perrino  ^^d  employed  by  him  to  advise  on  the  proper 
^-  plea  and  defence  to  be  made,  and  so  n^ligently 
conducted  himself,  and  misadvised  the  defendant 
(alleging  the  steps  advised  by  the  defendant),  that 
the  defence  failed.  The  declaration  alleged  that 
the  defendant  was  not  nor  ever  had  been  a 
barrister. 

Pleas,   Ist,  Not  Guilty,  and  other  pleas  travers- 
ing  the  material  allegations  of  the  declaration. 
On  the  case  being  called  on. 

Lord  Abinger  C  B.  said  he  had  read  the  de- 
claration and  did  not  see  how  this  action  could  be 
maintained.  Such  an  action  was  certainly  not 
maintainable  against  a  barrister,  and  in  his  opinion 
there  was  no  distinction  between  the  case  of  a 
barrister  and  that  of  a  certificated  special  pleader. 

Upon  this  intimation  of  his  Lordship's  opinion,  a 
conference  took  place  between  the  counsel,  and 
the  case  was  settled  by  withdrawing  a  juror. 

Erie  and  Barstow  for  the  plaintiff. 
Kelly  and  Peacock  for  the  defendant. 
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SUMMER  ASSIZES,  6  VICT. 
Coram  Lord  Denman  C.  J. 


REGINA  V.  WILKINSON.  ^^T":^' 

Jfdy  12. 

Indictment  for  not  paying  costs  in  obedience  to  where  an 
an  order  of  sessions.  Tt^T^" 

The  defendant  was  a  rate-payer  of  the  parish  of  payment  of 

^   ''  ^  money  under 

Hartlepool.    The  township  of  Hartlepool  having  the  Lightmg 
adopted   the    provisions    of  the  "  Lighting   and  X/  is  duiy*^ 
Watching^'  Act  (3  &  4  W.  4.  c.  90.  s.  8.),  inspectors  g^'^«;'an*d^ 
were  appointed  under  s.  17.,  who  issued  an  order  afterwards 

1  ,  /»      t         •  /»       dismissed, 

on  the  overseers  under  s.  32.  for  levying  money  for  after  hearing 
the  purposes  of  the  act.     The  defendant  refusing  the  ground 
to  pay  his  portion  of  the  rate,  an  order  was  on  ^eapp^^ad 
the  24th  o(  November  1841  made  upon  him  for  pay-  not  been  given 

.        .  ,  , .        .  r,  to  the  magis- 

ment  thereof  by  two  justices,  on  the  apphcation  of  trates  making 
the  inspectors  (^.33.).  Against  this  order  the  de-  though  It'had 
fendant  appealed  to  the  quarter  sessions  held  in  jheLfMctore 
Jannary  1842  U.  &QiX  The  appeal  was  entered  on  the  sessions 

,  cannot  award 

the  first  day  of  the  sessions ;  on  the  second  day,  costs  to  the 
both  appellant  and  respondent  being  present  by  JJ^^^/^oy- 
their  counsel,  the  notice  of  appeal  to  the  inspectors  ^^^jl^^l^^ 
was  admitted,  but  it  was  objected  that  notice  should  *«»^  ««<' 

determined, 

also  have  been  given  to  the  two  magistrates ;  and 
the  sessions,  after  hearing  the  appellant  upon  that 
point,  adjudged  the  objection  to  be  fatal,  and  dis- 
missed the  appeal  on  that  ground,  giving  costs 
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Reoima 

^^         costs 
Wilkinson. 


against  the  appellant,  and  the  present  indictment 
was  preferred  against  him   for  not  paying  those 


Oranger  for  the  defendant,  submitted  that  the 
indictment  could  not  be  supported,  inasmuch  as  the 
court  of  quarter  sessions  had  no  jurisdiction  em- 
powering them  to  award  costs  on  dismissing  the  ap- 
peal, and  he  cited  Rex  v.  Justices  of  Essex,  (a)  The 
right  to  award  costs  only  attaches  where  the  matter 
of  an  appeal  is  heard  and  determined,  not  where 
the  appeal  is  dismissed  on  a  preliminary  objection. 

BlisSj  contra.  The  appeal  is  no  longer  pending, 
nor  could  another  have  been  brought,  inasmuch  as 
the  time  limited  for  the  purpose  had  expired.  The 
appeal  therefore  has  been  determined,  nor  was  it 
determined  without  being  heard ;  it  was  entered 
the  day  before  the  hearing,  which  distinguishes 
the  case  from  that  of  Rex  v.  The  Justices  of 
EsseXy  where  the  appeal  had  not  been  entered,  and 
consequently  the  sessions  had  no  case  before  them. 
Here,  the  sessions  heard  the  case,  and  determined 
it  against  the  appellant,  on  the  ground  that  another 
party  than  those  before  the  Court  ought  to  have 
been  served  with  a  notice  of  appeal.  Having  thus 
heard  and  finally  determined  the  matter  of  the 
appeal,  the  66th  section  of  the  Act  authorized  them 


(a)  8  Term  R.  583. 
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to  award  costs  to  the  party  appealed  against,  and       184?2. 
he  cited  Rex  v.  Cawston  (ja)y  Rex  v.  Justices  of     Regina 
Essex  (6),  and  Rex  v.  Stamper,  (c)  ^' 

W  II«KIM80Na 

Lord  Denman  C.  J.  expressed  an  opinion  that 
the  matter  of  the  appeal  had  not  been  heard  and 
determined  within  the  meaning  of  the  66th  section 
of  the  Act,  His  Lordship,  however,  said  he  would 
consult  Mr.  Justice  Maule  on  the  point;  and, 
having  done  so,  he  said  they  were  both  of  opinion 
that  the  indictment  could  not  be  supported,  and  his 
Lordship  accordingly  directed  a  verdict  of 

Acquittal. 

Bliss  for  the  prosecution. 
Granger  for  the  defendant. 

(a)  4  Dowl.  &  R.  445.  {h)  1  Dowl.  539. 

(c)  1  Q.  B.  Rep.  119. 


LIVERPOOL. 
Coram  Maule  J. 


SIMPSON  V.  THORETON.  Liverpool, 

Aug.  10. 

Ass  UMPSIT.  A  copy  of  a 

document 

On    the    part    of    the    plamtiif,     notice    had  machinJ,* 
been  given  to  the  defendant  to  produce  a  letter,  ^-JJ^^  ^^® 
and  on  his  refusal  to  produce  it,  a  witness  was  produces  it,  is 

,      ,  .  admissible  as 

called  by  the  plaintiff,  who  proved  the  delivery  secondary  evi- 

dence. 
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1842.       of  a  letter  to  the  defendant,  and  that  previously 

Simpson     t^  ^^e   delivery  he   had  made  a  copy  of  it,  by 

^'         putting  it  in  a  machine,  which  pressed  down  a 

sheet  of  unsized  paper  on  the  ink,  and  so  took  an 

impression. 

Murphy  Seijt.,  for  the  defendant,  asked  the 
witness  if  he  had  compared  the  copy  with  the 
original  ?  and  on  being  answered  in  the  negative, 
he  objected  to  the  copy  as  secondary  evidence,  men- 
tioning an  unreported  Nm  Prius  case,  in  which 
he  said  it  had  been  ruled  that  a  copy  taken  by  a 
machine  was  not  admissible  evidence,  unless  it  had 
been  compared  with  the  original. 

Maule  J.,  asked  if  the  witness  himself  worked 
the  machine  at  the  time  the  impression  was  taken? 
and  the  witness  answering  that  he  did,  his  Lord- 
ship admitted  the  copy  as  secondary  evidence. 

Verdict  for  the  plaintiff,  (a) 

Venables  and  Blackburn  for  the  plaintiff. 
Murphy  Serjt.  and  Grompton  for  the  defendant 


(a)  See  Nodin  v.  Murray^  3  Campb.  238. ;  Rex  v.  Watwih 
2  Stark.  129. 
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DEVIZES. 
Coram  Cress  well  J. 


STEVENS  V.  CLARK.  Devizes. 

Xbesfass  for  false  imprisonment  a  warrant  of 

Plea,  not  guilty,  by  statute.  b  nofe"!"* 

denceofthe 

The  defendant  was  a  magistrate  of  the  county  recit^. 
of  TVilU^  and  had  issued  his  warrant  under  the  Va- 
grant Act  5  Q.  4.  c.  83,  against  the  plaintiff  for  an 
indecent  exposure  of  his  person,  upon  which  the 
plaintiff  was  apprehended  and  imprisoned  for  two 
hours,  and  then  discharged.  The  warrant  was 
regular  on  the  face  of  it,  and  recited  an  inform- 
ation on  oath,  made  by  A.  Nohle^  but  it  was  insisted 
for  the  plaintiff  that,  in  fact,  no  information  on 
oath  had  been  regularly  made.  It  appeared  on 
cross-examination  of  the  plaintiff's  witnesses,  that 
A.  Noble  had  made  a  complaint  to  the  magistrate, 
which  was  taken  down  in  writing,  and  that  she  was 
sworn  to  it,  and  the  warrant  thereupon  issued,  but 
the  deposition  was  not  produced  nor  called  for  by 
the  plaintiff. 

Erie  for  the  defendant,  submitted  that  the  war- 
rant being  good  on  the  face  of  it  was  a  justification, 
and  unless  the  plaintiff  disproved  the  fact  of  an 
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1842^  information  on  oath,  the  facts  allied  in  the  war- 
rant must  be  taken  to  be  true,  the  same  as  on  a 
conviction,  especially  as  it  was  sworn  that  some 
information  was  taken  on  oath,  which  the  plaintiff 
ought  to  call  for  and  put  in. 

Cresswell  J.,  after  inquiring  whether  there  was 
any  authority  for  holding  that  a  warrant  was  evidence 
of  the  truth  of  its  recitals,  said,  that  in  the  absence 
of  any  such  case,  he  was  of  opinion  that  it  was  no 
proof  of  an  information  on  oath,  and  unless  the 
defendant  produced  one  the  plaintiff  would  be 
entitled  to  a  verdict. 

Verdict  for  plaintiff. 
Is.  damages. 

CrowdeTt  Bercj  and  Merewether  for  the  plaintiff. 
Erie  and  Moody  for  the  defendant. 


CASES 

ARGUED  AND  DECIDED 

AT   NISI    PRIUS 

IN   THE  COURT   OF 

QUEEN'S  BENCH, 

AT   THE   SITTINGS    AFTER 

MICHAELMAS  TERM,  6  Vict. 
QUEEN'S  BENCH. 

KEMP  V.  KING. 

Lase  for  maliciously,  and  without  probable  cause,     v^*y-w^ 
issuing  out  a  commission  of  bankruptcy  against  the     ^^J^^ 

plaintiff.  An  attoraey 

Plea,  not  guilty.  Stf JLf  for 

the  costs  of 

For  the  plaintiff,  an  attorney  was  called  under  n"^5nd  to 
a  subpoena  duces  tecum,  and  asked  to  produce  a  produce  it  on 
deed  of  assignment.     The  attorney  objected,  on  duces  tecum, 
the  ground  of  a  lien  which  he  had  on  the  deed  for 
costs  due  from  the  plaintiff,  for  whom  he  had  drawn 
this  deed. 

Erie  contended  that  he  was  bound  to  produce 
the  deed. 

VOL.  II.  II   H 
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1842^  Lord  Denman  C.  J.  ruled  that  the  attorney  was 

not  bound  to  produce  the  deed. 

Nonsuit  (a) 

Erie  and  Bi'ett  for  the  plaintiff, 
Kelli/  and  Bramwell  for  the  defendant. 

(a)   Thompson  v.  Mosly^  5  C.  &  P.  501. ;   and   Starkie  od 
Evidence,  86. 


WnmuHSTVE, 

J>ec.  9.  KENDILLON  v.  MALTBY. 

^^^t^^ol;^?!  This  was  an  action  on  the  case.     The  declaration 

not  lie  against 

a  magistrate     stated  that  the  plaintiff  was  a  constable  of  the 

for  words  «  ^  -T'        -r^  ii/»i 

spoken  in  pro-  Metropolitan  Police  Force  ;  the  defendant  a  ma- 
judpnenl  of  a  gistrate  of  the  metropolitan  district :  that,  on  the 
witness  in  the  joth  of  June,  1841,  a  certain  information  and  com- 

case.  ' 

plaint  was  heard  before  the  defendant,  on  which 
the  plaintiff  appeared  as  a  witness ;  and  on  the  29th 
of  June,  1841,  a  certain  other  information,  and 
in  which  the  plaintiff  also  appeared  as  a  witness, 
was  heard,  upon  which  occasion  the  defendant,  in 
pronouncing  judgment,  falsely  and  maliciously,  and 
without  probable  cause,  said  "  I  feel  bound  to 
"  state  that  in  this,  as  on  a  former  occasion,  a  few 
"  days  since,  I  do  not  believe  Kendillon  on  his  oath 
"  without  confirmation  }  **  whereby  the  plaintiff  was 
injured  in  his  good  fame  and  reputation,  and  by 
reason,  and  in  consequence,  of  the  saying  of  the 
said  words,  the  Commissioners  of  Police  dismissed 
him  from  his  office  as  such  constable.  The  fact  of 
the  two  informations  having  been  heard  was  proved 
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on  the  part  of  the  plaintiff.   In  the  first  he  had  com-        1842. 
plained  of  a  person  for  assaulting  him  in  the  exe-  Kendillom 
cution  of  his  duty ;  and  upon  the  hearing,  other          ^ 
witnesses  were   produced  who   contradicted  the 
plaintiff,  and  the  complaint  was  dismissed.     In  the 
second,  he  made  a  similar  complaint  against  two 
individuals,  and  the  hearing  was  postponed  for  the 
purpose  of  procuring  other  witnesses,  who  con- 
firmed him  as  to  one  of  the  individuals,  whom  the 
defendant  fined,  and  dismissed  the  complaint  as  to 
the  othen     On   pronouncing  judgment  the   de- 
fendant uttered  the  words  set  out. 

Sir.  W^  FoUett^  besides  objections  as  to  the  want 
of  notice  and  insufficiency  of  the  proof  of  special 
damage,  which  was,  at  all  events,  essential  to  the 
action,  submitted  that  no  action  could  be  main- 
tained for  words  spoken  by  the  defendant  in  his 
judicial  capacity ;  that  the  privilege  was  common 
to  all  judges,  and  absolutely  necessary  to  the  due 
execution  of  their  office.  Here  the  words  spoken 
were  clearly  relevant  to  the  matter  before  the  ma- 
gistrate, and  there  was  no  proof  of,  malice.  He  cited 
Holroyd  J.*s  judgment  in  Hodgson  v.  Scarlett,  (a) 

Kelh/,  for  the  plaintiff,  relied  on  certain  expres- 
sions used  by  the  magistrate,  besides  those  set  out 
in  the  declaration,  as  proof  of  malice ;  and  con- 
tended that,  at  all  events,  he  had  no  right  to  go 

(a)  1  B.  &  Aid.  232. 
H  H   2 
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1842.       out  of  his  way  to   pronounce   an  opinion  on  a 
Kendillon   bygone  matter. 

Maltby.        Lord  Denman  C.  J.     No  judge   has  any  im- 
munity for  slander ;  and  if  he  goes  out  of  his  way 
to  calumniate  an  individual  by  uttering  charges  not 
warranted  by  the  occasion,  he  is  answerable :  but 
here  I  am  decidedly  of  opinion,  that  what  the  defend- 
ant said  was  clearly  within  the  sphere  of  his  du^ ; 
and  there  is  not  a  particle  of  evidence  to  show  any 
malice  against  the  plaintiff,  whom  the  defendant  is 
not  even  shown  to  have  ever  seen  or  known  ex- 
cept on  the  occasions  spoken  to.     It  appears  to  be 
the  practice  and  duty  of  the  inspectors  of  police 
to  attend  before  the  magistrates  to  report  to  the 
commissioners  all  charges  and  instances  of  mis- 
conduct of  any  of  the  force  under  them,  coming 
within   their    knowledge.      The    magistrates  are 
proper  judges  of  the  conduct  of  the  individuals  of 
that  force  in  cases   coming  before  them,  and  are 
bound  to  pronounce  their  opinion  in  such  a  way  as 
to  lead  to  inquiry  in  cases  of  misconduct  appearing 
before  them.     I  think  there  is  no  evidence  of  any 
malice  to  go  to  the  jury,  and  the  plaintiff  must  be 
nonsuited. 

Nonsuit 

Kelly  and  Clarke  for  the  plaintiff. 
FoUett,  S.  G.,  Thesiger  and  Martin  for  the  de- 
fendant. 
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YORK.  XC" 

Coram  Parke  B.  ^^^^  ^ 


DOE  on  the  demise  of  ROBINSON  v.  HINDE. 


This  was  an  ejectment  brought  to  recover  the  Where  the 

n  /»    1       1  •    •  overseers  Ota 

possession   of  a  piece  of  land  contammg  three  township 
fourths  of  an   acre  called  the  Grindstone  Closer  which  they 
situate  in  the  township  of  Bolton  in  the  parish  of  J^Jf?^.^ 
Kirby  Ravenstvorth.  habitant  to 

,  occupy  rent 

The  defendant  claimed  title  to   it  under  the  free,  he  keep- 
overseers  of  the  township ;  and  it  appeared  that  ^^ndstone 
in  former  times  the  township  officers  had  been  ac-  SJ^t'hll^co!^ 
customed  to  let  the  oldest  poor  inhabitant  occupy  ▼enience  of 

*  ,  *^;    the  parish ; 

the  land,  there  being  an  old  grindstone  upon  it  theenjoy- 
which  he  kept  in  repair,  and  of  which  the  inhabit-  pHvii^e  by 
ants  generally  made  use  at  their  pleasure ;  and  it  [one^^or'up- 
was  proved  that  rent  had  been  paid  to  the  town-  ^^^^  ^^ 

,  .  ,        ,      twenty  years, 

ship  by  some  of  the  former  occupiers,  but  it  did  whilst  the 
not  appear  how  the  land  came  to  be  first  vested  in  <^upie?by 
the  township.  Eo'J^CT 

The  lessor  of  the  plaintiff  was  the  heir-at-law  of  »<>'  defeat  the 

11  .  11111         1  n  ^^^^         title  of  such 

the  last  occupier  who  held  the  close  from  1812  to  persons  under 
.1839,  during  all  which  time  he  held  it  without  1%^^'^ 
payment  of  rent,  or  any  recognition  of  title  or  in- 
terest in  the  township,  or  any  other  party,  except 

H  H   3 
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1843.       that  the  inhabitants,  without  interruption  on  his 

Doe  dem.    P^^,  occasionally  made  use  of  the  grindstone.    In 

Robinson    1817,  the  township  officers  commenced  an  eject- 

HiNDE.      ment  against  him,  but  he  appeared  and  pleaded  to 

the  action,  and  no  further  proceedings  were  taken 

in  the  action.     On  his  death,  in  1839»  the  town- 

ship  officers  entered  on  the  land,  and  had  from 

that  time  maintained  their  possession  of  it  against 

the  lessor  of  the  plaintiff. 

The  lessor  of  the  plaintiff  altogether  denied  the 
case  of  the  defendant,  insisting  that  the  land  was 
not  township  land  at  all;  he  further  contended 
that,  at  all  events,  his  ancestor,  the.  last  occupier, 
had  enjoyed  it  adversely  since  1817,  and  had 
thereby  acquired  a  good  title  under  the  Limitation 
of  Actions  Act  (3  &  4  ^F:  4.  c.  27.  ss.  2  &  34.) 

For  the  defendant,  it  was  contended  that  the 
evidence  clearly  shewed  that  the  land  had  been 
vested  in  trustees  for  the  benefit  of  the  township, 
and  was  still  the  property  of  the  township,  unless 
they  had  lost  their  right  by  adverse  possession  on 
the  part  of  the  late  occupier ;  and  as  to  that,  the 
defendant's  counsel  submitted  that,  although  no 
rent  had  actually  been  paid  by  the  late  occupier, 
the  keeping  up  the  grindstone,  and  allowing  the 
inhabitants  to  use  it  at  their  pleasure,  was  equiva* 
lent  to  a  payment  of  rent,  and  a  distinct  admission 
of  the  defendant's  title,  and  until  twenty  years  had 
elapsed  from  that  which  was  equivalent  to  the 
payment  of  rent,  the  peribd  of  limitation  did  not 
begin  to  run  against  the  township.  (^.  3.) 
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Parke  B,  was  of  opinion  that  there  was  no  evi-  1843. 
dence  here  of  any  payment  of  rent  within  twenty  D^Tdem. 
years.  It  was  true,  the  late  occupier  had  kept  up  Robinson 
the  grindstone,  and  had  within  that  period  allowed  Hindk. 
the  inhabitants  to  use  it  at  their  pleasure;  but 
whatever  the  origin  of  that  duty,  or  liability,  might 
have  been,  there  was  nothing  in  it  which,  in  his 
Lordship's  opinion,  conferred  upon  it  the  character 
of  a  "  rent"  or  "  of  the  profits  of  the  land,"  so  as 
to  fall  within  the  third  section  of  the  act  ("  when 
^^  the  person  claiming  such  land  shall  have  been  in 
**  possession  or  in  the  receipt  of  the  profits  of  such 
"  land,  or  in  receipt  of  such  rent").  He  would 
however  give  the  defendant  liberty  to  take  the 
opinion  of  the  Court  on  that  point,  if  his  counsel 
thought  it  was  maintainable,  and  it  should  become 
material ;  but  he  also  left  it  to  the  Jury  to  say 
whether  the  defendant  had  given  evidence  which 
satisfied  them  that  the  land  had  ever  been  town- 
ship land  at  all ;  if  not,  the  question  of  adverse  pos- 
session did  not  arise. 

The  jury  found  their  verdict  for  the  lessor  of 
the  plaintiff,  saying  they  were  of  opinion  the  land 
had  never  been  township  land. 

Knowles  and  Bliss  for  the  plaintiff. 
Dunda^  and  Pashley  for  the  defendant. 


H  H  4 


444  CASES  AT  NISI  PRIUS. 


CARLISLE. 
Coram  Rolfe  B. 


tiorari. 


1843. 

>^v-*^      REGINA  V.  THE  INHABITANTS  of  the 

Carlisle, 

March  15.  Township  of  GREAT  BROUG  HTON. 

^iftV^ia^is     Indictment  for  non-repair  of  a  highway, 
cmpoweredby      Plea:  That  One  Moses  Mossop  was  liable  to 

statute  5  &  6  ^ 

w,  4.  c,  50. «.  repair  the  road  ratione  clausurcp. 
order  for  pay-      Replication:  That  the   inclosure  had  been  re- 
Toasts  of  the     ^oved  by  Mossop  before  the  said  time  when  &c 
prosecution,         The  indictment  had  been  preferred  at  the  Quarter 

though  the  in-   o       .  .  V.  j  /.    t     .• 

dictment  had  Sessions,  m  consequence  of  an  order  of  Justices 
from  thnj^  under  section  95.  of  the  Highway  Act  (5  &  6 
sions  by  cer-  }fr^  4,  q^  50.),  the  survcyor  of  the  township  having 
appeared  before  the  Justices  and  denied  the  li- 
ability of  the  township^  The  prosecutor  after- 
wards removed  the  indictment  into  the  court  of 
Queen's  Bench  by  certiorari. 

The  Jury  having  found  the  defendants  guiHy, 

The  prosecutor  now  applied  to  the  learned 
Judge  for  an  order  on  the  township  to  pay  the 
costs  out  of  the  rate  pursuant  to  the  statute. 

It  was  suggested  by  the  defendants,  that  as  the 
prosecutor  had  removed  the  indictment  by  ceV'^ 
tiorari,  the  learned  Baron  had  no  jurisdiction  ;  but 
on  being  referred  to  the  words  of  the  statute,  and 
to  the  case  of  Tlie  Queen  v.  The  Inliabitants  of 
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Preston  (a)j  his  Lordship  made  the  order  on  the        184.3. 
back  of  the  indictment.  Regina 

Armstrong  and  Robinson  for  the  prosecution.         Inhabi- 
Temple  and  Atlierton  for  the  defendants.  ^Great^^ 

Brouqhton. 
(a)  7  Dowl.  593. 

In   the  case   of   The    Queen  v.  the  Inhabitants  of  Heanovy 

(tried    before    Lord   Chief  Justice   Tindal    at    the    spring  Where  an  in- 
.        ,«.,^i  ..  •*^*vi^/.i  .       dictment  for 

assizes  1 844,  for  the  county  ot  Derby ^)  the  defendants  were  in-  ^^^^  ^^^  ^^ 

dieted  for  the  non-repair  of  a  highway.     The  indictment  had  a  highway  is 

been   preferred  at   the   quarter  sessions  by  direction   of  two  directed  by 

.  f  ^-     /.    ,      ^».  ,  A        -  «   «   ,wr  -.        -^     Justices  under 

justices,  under  *.  95.  of  the  Highway  Act,  5  h6  W.^.c,  50.,  5^5  jr.4.  c. 

and  removed  by  the  defendants  by  certiararu     The  defendants  50. 1.  95.,  the 
were  acquitted  on  the  ground  that  the  road  was  not  a  highway,  prosecutor  is 
The  prosecutor  thereupon  applying  to  the  Lord  Chief  Justice  ^^^j,  f^^ 
for  an   order  for  payment  of   the   costs   of  the   prosecution  costs,  though 
under  *.  95.,  his   Lordship   expressed  some  doubt,   whether,  thedefendimts 
under  the  circumstances,  he  ought    to    make  the  order,    and  ^^  the  ground 
said  he  would  not  do  so  until  he  had  further  considered  the  that  the  road 
matter.     In  the  course  of  Trinity  term  1844,  his  Lordship  "  "^^  *  ^"8**- 
heard  the  point  argued  by  Willmore  on  the  part  of  the  prosecu- 
tion,   and    Whitehurst  for   the  defendants ;   when    Whitehurst 
urged  the  great  hardship  of  fixing  the  parish .  with  the  payment 
of  costs,  when  it  turned  out  they  had  not  been  guilty  of  any 
default ;  and  contended  that  the  words  of  the  act  only  applied  to 
cases  of  non-repair  of  a  highway^  which  the  road  now  in  ques- 
tion was  found  not  to  be ;  and  he  said  that  it  had  been  so  ruled  by 
Patteson  J.  in  Rex  v.  Inhabitants  of  Chedux)rth,  (b)    Tindal 
C.  J.  (after  hearing    Willmore  in  support  of  the  application) 
said,  he  was  of  opinion  that  the  words  of  the  Act  were  impera- 
tive on  him  to  make  the  order ;  that  the  term  <'  highway  "  was 
not  to  be  understood  here  in  its  strict  sense,  but  as  including 
a  road  considered  to  be  a  highway ;  and  that  the  object  of  the 
legislature  appeared  to  be,  that  the  prosecutor  should  be  pro- 
tected from  costs,  wherever  he  carried  on  the  prosecution  by  the 
•direction  of  the  Justices.    £!x  relatione  Willmore. 

Order  made. 


(b)  9  C.  &  P.  285 ;  and  see  Bex  v.  Inhabitants  of  Paul, 
ante,  p.  807. 
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YORK. 


the  same 
transaction. 


1843.       The    QUEEN    on    the    Prosecution   of  JOHN 
"""J^CT        THOMPSON    V.    JOHN   WALKER.    The 
March  21.        QUEEN  on  the  Prosecution  of  JOHN  FEAR- 
NEY  V.  JOHN  WALKER. 

A  plea  of  There  were  two  indictments  against  the  prisoner 
vict  of  an  for  feloniously  stabbing,  &c.  The  indictments  were 
Juices  undw*  ^^^  ^^^  ^^  ^^^^  cases,  except  in  the  name  of  the 
^^'iwr^to  an  P^^^^"^  Stabbed.  The  first  count  was  for  stabbing, 
indictment  for  cutting,  and  wounding  with  intent  to  maim,  &c. ; 
bing,  &c,  in  the  second  count,  the  same  with  intent  to  disable ; 
and  the  third,  the  same  with  intent  to  do  some 
grievous  bodily  harm. 

It  appeared  that  the  prisoner  had  been  taken  be- 
fore two  magistrates,  under  9  Geo.  4.  c.  31.  s.  27.; 
that  both  the  present  prosecutors  gave  evidence 
before  the  magistrates,  and  that  as  the  two  assaults 
were  included  in  one  and  the  same  transaction,  the 
prisoner  had  been  fined  in  one  joint  sum  of  51.  for 
the  two  assaults.  The  assault  in  each  case  had 
been  made  with  a  knife,  and  the  prisoner  was  now 
indicted  for  feloniously  inflicting  the  same  wound 
for  which  he  had  before  been  fined  by  the  ma^s- 
trates  as  for  a  common  assault. 

On  Tuesday^  March  21st,  the  prisoner  was  ar- 
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raigned   before  Parke  B,,  whereupon   Pickering       184.3. 

tendered  (ore  tenus)  a  plea  of  autrefois  convict  to     r^^JJ^ 

each  indictment.  v. 

Walker. 

Parke  B.  I  think  the  plea  must  be  put  in  on 
parchment  If  I  were  to  decide  the  question  on 
pleadings  ore  tenus^  some  objection  might  after- 
wards be  taken  to  the  plea  when  put  in.  I  will 
give  you  till  Thursday  morning  to  plead. 

On  Thursday  morning,  March  23d,  pleas  en- 
grossed on  parchment  were  put  in  by  Pickerings 
in  the  following  form  : 

And  the  said  John  Walker^  in  his  own  proper  per- 
son, Cometh  into  court  here,  and,  having  heard  the 
said  indictment  read,  saith,  as  to  the  first  count  of  th(3 
said  indictment, that  our  said  lady  the  Queen  ought 
not  further  to  prosecute  the  said  indictment  against 
him  the  said  John  Walker j  in  respect  of  the  offence 
in  the  said  first  count  of  the  said  indictment  men- 
tioned, because  he  saith,  that  heretofore,  to  wit,  on 
the  21st  day  of  February^  in  the  Year  of  our 
Lord  1843,  at  the  parish  of  Sheffield^  in  the  West 
Riding  of  the  county  of  Yorkj  John  JValker  was, 
}[upon  the  complaints  to  Oeorge  Chandler^  clerks  and 
Henry  Walker ^  JEsq.^  two  of  Her  Majesty's  justices 
of  the  peace^  in  and  for  the  said  West  Ridings  of 
John  Thompson  and  John  Fearney^  being  the  parties 
aggrieved  in  that  behalf  that  the  said  John  Walker 
had  unlawfully  assaulted  and  beaten  them  the  said 
John  Thompson  and  John  Fearney^  at  the  township 
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^84S^^  of  Nether  HaUam,  in  the  said  West  Riding  {which 
said  complaints  were  made  as  aforesaid^  within  three 
calendar  months  after  the  commission  of  the  said 
offence)']  convicted  before  the  said  Oeorge  Chandler, 
clerk,  and  the  said  Henry  Walker^  Esq.,  two  of 
Her  Majesty's  justices  of  the  peace  in  and  for  the 
said  West  Riding,  for  that  he  the  said  John  fPalker 
did,  within  three  calendar  months  then  last  past,  to 
wit,  on  the  11th  day  of  February^  in  the  Year  of 
our  Lord  1843,  at  the  township  of  Nether  Hallam 
in  the  said  West  Riding,  with  force  and  arras,  &c, 
unlawfully  assault  and  beat  the  said  John  Thompson 
and  the  said  John  Fearney^  in  the  peace  of  our  said 
lady  the  Queen  then  and  there  being,  contrary  to 
the  statute  in  that  case  made  and  provided ;  and 
the  said  justices  did  adjudge  the  said  JbAn  ff^alker 
for  his  said  offence,  to  forfeit  and  pay  the  sum  rf 
SL  of  lawful  money  of  Ch-eat  Britain^  and  in  de- 
fault of  immediate  payment  of  the  said  sum  of  5/. 
by  the  said  John  Walker  as  aforesaid,  they,  the 
said  justices  did  adjudge  tiie  said  John  Walker  to 
be  imprisoned  in  the  House  of  Correction  at  Wake- 
Jield,  in  the  said  riding,  for  the  space  of  two  calen- 
dar months,  unless  the  said  sum  of  5l.  should  be 
sooner  paid;  and  the  said  justices  did  direct  that 
the  said  sum  of  5/,  should  be  paid  to  Joseph  Bower, 
one  of  the  overseers  of  the  poor  of  the  township  of 
Nether  Hallam  aforesaid,  in  which  township  the 
said  offence  was  committed,  to  be  by  him  applied 
according  to  the  directions  of  the  statute  in  tliat 
case  made  and  provided,  as  by  the  record  of  the 
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said  conviction  more  fully  and  at  large  appears;  ^^^ 
which  said  judgment  and  conviction  still  remains  Rbqina 
in  full  force  and  effect,  and  not  in  the  least  reversed  ^• 
or  made  void ;  and  the  said  John  JValker  further 
in  fact  saith  that  he  the  said  John  fValker^  in  the 
said  first  count  of  the  said  indictment  mentioned, 
and  the  said  John  TValker  so  convicted  as  last 
aforesaid,  are  one  and  the  same  person,  and  not 
other  or  different ;  and  that  the  assault  and  battery 
of  the  said  John  Thompson^  of  which  the  said  John 
fVhlker  was  so  convicted  as  aforesaid,  and  the 
stabbing,  cutting,  and  wounding  of  the  said  John 
Thompson  in  the  said  first  count  of  the  said  indict- 
ment mentioned,  are  one  and  the  same  assault  and 
battery,  and  not  other  or  different ;  and  he  the 
said  John  JValker  further  saith,  that  he  the  said 
John  Tf^alker  hath  duly  paid  the  whole  amount  of 
the  said  sum  of  5/.  so  adjudged  by  the  said  justices 
to  be  paid  under  the  said  conviction  as  aforesaid 
to  the  said  Joseph  Bower j  so  being  such  overseer 
of  the  poor  of  the  said  township  oi  Nether  Hallamy 
as  aforesaid ;  and  this  he  the  said  John  Walker  is 
ready  to  verify,  therefore  he  prays  judgment  if  our 
said  lady  the  Queen  ought  further  to  prosecute 
the  said  indictment  against  him,  the  said  John 
fPalker  in  respect  of  the  said  offence  in  the  said 
first  count  of  the  said  indictment  mentioned,  and 
that  he  the  said  John  Walker  may  be  dismissed 
and  discharged  from  the  same. 

And  as  to  the  felony  afpresaid  in  the  said  first 
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IMS.  count  of  the  said  indictment  mentioned,  the  said 
John  Walker  saith  he  is  not  guilty  thereof,  and 
therefore  he  puts  himself  upon  the  country,  &c. 

The  same  plea  was  then  pleaded,  mutatis  mu- 
tandiSf  to  each  of  the  other  counts  in  the  indic^ 
ment. 

PFtlkins,  for  the  prosecution,  then  tendered  a 
demurrer,  ore  tenics. 

Parke  B.  As  the  plea  is  on  parchment,  I 
think  the  demurrer  should  be  so  likewise.  It  may 
be  drawn  up  in  the  course  of  the  day. 

The  prosecutor  was  allowed  time  until  the  fol- 
lowing morning  for  drawing  up  his  demurrer:  on 
the  same  day,  Pickering  prayed  time  to  amend 
his  plea  by  inserting  the  words  between  the  brack- 
ets [     ],  antdy  p.  447,  448. 

Wilkins  opposed  the  application,  but  Parke  B. 
said  that  as  the  proposed  amendment  did  not  af- 
feet  the  merits  of  the  question  at  issue,  but  only 
tended  to  raise  it  with  more  certainty,  he  thought 
it  should  be  allowed. 

The  amendment  was  accordingly  made. 

Wilkins  suggesting  that  the  amendment  intro- 
duced a  new  fact,  namely,  a  complaint  by  two 
persons,  which  he  was  not  at  present  prepared  to 
admit,  time  was  given  to  the  prosecutor  until  a 
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later  hour  in  the  day,  to  elect  whether  he  would        1843. 
traverse  the  plea  or  demur.  Regika 

In  the  result,  the  prosecutor  elected  to  demur. 

The  case  came  on  this  day,  (Friday  March  24.), 
before  Coltman  J.,  and  on  the  demurrer  being 
put  in  on  parchment,  Pickerings  for  the  prisoner, 
was  allowed  to  join  in  demurrer  ore  tembs^  on  the 
authority  of  R.  v.  Sheen,  (a) 

fPtlkins,  in  support  of  the  Demurrer.  The  plea 
is  bad.  The  question  is  whether,  under  9  O.  4. 
c.  31.  s.  27,  28,  29-,  the  Justices  can  have  any 
jurisdiction  in  any  case  of  felony.  If  not,  the  pri- 
soner  has  never  been  in  jeopardy  for  the  offence 
with  which  he  is  now  charged.  Now,  s.  27.  only 
gives  the  Justices  jurisdiction  in  cases  of  common 
assault ;  and  if  the  parties  charged  before  the 
Justices  with  a  common  assault  be  either  acquitted 
or  convicted  of  such  assault,  then  by  s.  28.,  they 
are  to  be  released  from  all  further  proceedings, 
civil  and  criminal,  "  for  such  cause  ;'*  that  is,  in  re- 
spect of  the  common  assault  with  which  they  were 
charged.  But  this  section  cannot  affect  any  sub- 
sequent charge  for  felony.  Indeed,  by  s.  29.  it  is 
expressly  enacted,  that  whenever  the  charge  shows 
an  attempt  to  commit  a  felony,  or  if  it  shows  any 
matter  over  which  they  have  no  jurisdiction,  the 

(a)  2  Carr.  &  P.  634. 
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]^^^  Justices  are  to  abstain  from  deciding  the  case,  and 
to  order  a  prosecution.  Suppose  that  the  Justices 
choose  to  call  that  only  a  common  assault  which,  in 
point  of  fact,  is  a  felony,  they  cannot,  by  adopting 
such  a  course,  give  themselves  jurisdiction.  It  is 
desirable  that  heinous  crimes  should  be  punished ; 
and  if  a  conviction  or  acquittal  by  Justices  for  a 
misdemeanor  could  be  a  bar  to  a  subsequent  charge 
for  felony,  the  cognizance  of  such  crimes  would 
thus  be  transferred  from  the  jury  to  magistrates. 

But  the  plea  as  pleaded  is  bad.  In  the  first 
place  the  conviction  as  set  out  is  bad. 

[CoLTMAN  J.  I  do  not  think  you  can  take  any 
objections  of  a  technical  nature  to  the  conviction  on 
this  demurrer.  They  might  of  course  be  taken  on 
appeal,  but  not  when  the  record  is  pleaded  as  here.] 

Then,  on  the  face  of  the  plea,  it  appears  that  the 
assault  in  the  conviction  was  only  a  common  as- 
sault ;  whereas  that  charged  by  the  present  indict- 
ment is  an  assault  with  a  felonious  intent :  they 
are  not  therefore  identical,  and  unless  they  are, 
the  prisoner  has  never  been  in  jeopardy  before  on 
this  charge.  Thus  an  acquittal  for  burglary  with 
intent  to  steal  is  no  bar  to  an  indictment  for  steal- 
ing ;  and  vice  verad.  So  an  acquittal  as  accessary 
is  no  bar  to  an  indictment  as  principal,  and  e  con- 
verso  (2  Hale,  244.).  An  acquittal  for  manslaughter 
may  be  a  bar  to  an  indictment  for  murder ;  but  there 
both  the  offences  are  felonies,  and  tried  by  the  same 


SPRING  ASSIZES,  6  VICT.  453 

tribunal;  and  if  the  jur/find  the  prisoner  had  no       1848. 
hand  in  the  death  of  the  party  killed,  that  acquittal    ^r^^^^ 
should  of  course  be  a  bar  to  any  indictment  for  mur-         v. 
der.    It  is  however  mentioned  in  a  note  in  Dtcken-       a^^b*- 
son^s  Quarter  Sessions,  p.  1 86.,  that  an  acquittal  of  sim- 
ple larceny  is  no  acquittal  of  a  compound  larceny. 
At  any  rate  where  the  offences  are  of  a  different 
degree,  as  felony  and  misdemeanor,  an  acquittal  on 
one  charge  cannot  be  a  bar  to  a  charge  of  the  other. 
(^Archbold^s  Criminal   Pleading,   p.  84.   2  Hawk, 
c.  35.  s.  5.).    The  case  is  stronger  in  case  of  a  con- 
viction than  of  an  acquittal.     It  might  be  said  that 
where  a  party  is  acquitted  of  an  assault,  he  cannot 
be  guilty  of  what  are  only  the   consequences  of 
that  assault ;  but  where  a  party  is  found  to  have 
committed  the  assault,  he  may  be  guilty  of  the 
assault  and  of  something  more,  viz.  the  felonious 
intent. 

Pickerings  contra^  in  support  of  the  plea.  The 
plea  is  good.  As  to  the  offences  not  being  identical, 
the  demurrer  admits  that  the  assault  mentioned  in 
the  indictment  is  the  same  assault  as  that  mentioned 
in  the  conviction.  The  only  question  then  is, 
whether  the  Justices  had  jurisdiction  under  the  stat 
9  G^-4.  c.  31.  *.  27.  to  negative  the  felonious  intent, 
and  convict  the  party  of  a  common  assault.  Now 
the  jurisdiction  of  the  Justices  depends  on  the  na- 
ture of  the  complaint  brought  before  them ;  The 
Queen  v.  Bolton,  (a)     The    complaint  was  of  a 

(a)  1  Q.  B.  Rep.  66. 
VOL  II.  I  I 


454  CASES  AT  NISI  PRIU8, 

184S«  common  assault,  and  they  were  therefore  bound 
to  enter  upon  the  enquiry ;  and  if,  in  the  course 
of  that  enquiry,  it  became  a  question  whether  the 
assault  was  accompanied  with  any  felonious  intent, 
they  necessarily  had  jurisdiction  incidentally  to  de* 
cide  that  question  too.  In  Anon.  (1  B.  &  Ad*  382.) 
a  conviction  under  Q  O.^c.31.  s.  27*  ^"^m  brought 
up  by  certiorari  to  the  Queen's  Bench ;  and  it  was 
attempted  to  show  by  affidavits  that  the  assault 
there  complained  of  was  accompanied  with  an 
attempt  to  commit  a  felony.  But  the  Court  held, 
that,  as  the  conviction  was  regular  on  the  &ce  of  it, 
and  showed  that  the  magistrates  had  jurisdictioD, 
then,  even  supposing  that  it  was  a  question  before 
them,  whether  the  assault  was  accompanied  with 
any  attempt  to  commit  a  felony,  they  had  n^atived 
such  an  attempt 

The  general  principle  is  this:  wherever  there 
has  been  a  decision  by  a  court  of  competent  juris- 
diction, that  decision  is  conclusive  upon  the  same 
subject  matter,  or  on  any  other  which  necessarily 
involves  the  same  point.  Thus  if  a  man  be  tried 
and  acquitted  in  a  foreign  country,  such  acquittal 
will  enure  to  his  defence  here;  (JS.  v.  Itoche(a)f 
Hawk,  P.  C.  v.  2.  c.  35.  s.  4.)  It  is  true  that  an 
acquittal  of  a  prisoner  as  accessary  is  no  bar  to  an 
indictment  against  him  as  principal,  and  tyice  versd; 
but  the  reason  is  that  the  two  offences  are  perfectly 
distinct,  and  one  cannot  possibly  involve  the  other. 

(a)  1  Leach.  134. 
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And  so,  for  the  same  reason,  an  acquittal  of  a  i843. 
burglary  with  intent  to  steal  cannot  be  pleaded  as  a 
bar  to  an  indictment  for  stealing.  But  if  the  bur- 
glary was  laid  with  an  actual  larceny,  a  general 
acquittal  includes  an  acquittal  of  the  larceny  itself. 
(1  Stark.  Cr.  PL  327.)  The  passage  quoted 
fix>m  Dickenson's  Quarter  Sessions,  p.  186.,  is  at 
variance  with  the  principles  generally  laid  down  in 
the  books.  (Stark.  Cr,  H.  322,  323.)  Again,  it  is 
admitted  on  the  other  side  that  a  conviction  for 
manslaughter  will  be  a  good  bar  to  an  indictment 
for  murder.  (2  Hale,  246. ;  Fost  329. ;  1  Chitty's 
Cr.  PL  462.)  Yet  on  the  charge  for  manslaughter 
only,  how  can  it  be  said  that  the  prisoner  was  in 
jeopardy  for  murder  ?  That  question  was  not  be- 
fore the  jury,  and  the  principle  on  which  a  convic- 
tion for  manslaughter  may  be  pleaded  to  an  indict- 
ment for  murder,  viz.  that  a  competent  tribunal 
has  decided  that  the  prisoner  was  only  guilty  of 
the  lesser  crime,  applies  equally  to  the  present 
case.  It  is  a  fallacy  to  say  that  the  charge  must 
be  identical.  In  Q.  v.  Gould,  9  C.  &  P.  364.  the 
prisoner  was  indicted  for  a  burglary  in  the  dwelling 
house  of  one  J.  Templemany  and  it  appeared  in 
evidence  that  he  had  been  tried  and  acquitted  on 
a  charge  of  murdering  the  person  at  the  time  when 
the  burglary  was  alleged  to  have  been  committed ; 
and  Parke  B.  told  the  jury  that  if  the  prisoner  had 
been  indicted  for  burglary  with  violence,  the  ac- 
quittal on  the  previous  charge  would,  in  his  opinion, 
have  been  an  answer  to  the  charge  of  violence. 
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1843.  B"^  ^^  ^  ^^^  ^^^^  ^^^  principle  cannot  apply 

where  the  charges  are  different  in  degree,  viz. 
where  one  is  a  felony  and  the  other  a  misde- 
meanor. But  the  passage  in  2  Hawk.  c.  35.  s.  5. 
does  not  support  the  position  laid  down  by  Mr. 
Archbold.  If  a  party  be  indicted  for  a  misde- 
meanor, and  it  appear  by  the  evidence  that  that 
which  is  charged  as  a  misdemeanor  is  in  fact  a 
felony,  the  right  course,  it  is  submitted,  is  this; 
that  the  jury  should  be  discharged  of  the  indict- 
ment, or  a  special  entry  should  be  made  that  the 
prisoner  was  acquitted  because  the  misdemeanor 
was  merged  in  the  felony  (Fost.  328.  304. ;  Stark. 
Cr.  PI.  41.  n. ;  Q.  v.  Cross,  12  Mod.  520. 634.) ;  and 
so,  where  a  party  is  acquitted  on  the  ground  of 
the  insufficiency  of  the  indictment.  (2  Hale,  P.  C 
p.  248.)  Again,  on  this  very  indictment,  the  jury 
may,  under  stat.  7  ^-  4.  &  1  Vict.  c.  85.  acquit 
of  the  felony  and  find  the  prisoner  guilty  of 
the  common  assault.  In  that  case  the  prisoner 
would  be  twice  punished  for  the  same  offence. 
So,  it  is  a  matter  of  history,  that  two  years  ago 
many  persons  were  indicted  for  conspiracy  and 
riot,  where  from  the  facts  there  was  no  doubt 
the  offence  amounted  to  high  treason.  Is  it  \Xi 
be  contended  that  their  trial  and  punishment 
are  a  nullity,  and  that  they  are  still  liable  on 
precisely  the  same  facts  to  be  indicted  for  high 
treason  ?  The  sole  question  is,  had  the  justices 
jurisdiction  to  decide  whether  the  assault  was  a 
common  assault,  or  an  assault  with   a  felonious 
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intent?     If  it  had  been  intended  to  deny  the  ju-       1843. 
risdiction  of  the  justices,   the  prosecutor  should 
have  pleaded,  and  not  demurred. 

fFilkinSf  in  reply.  The  justices  cannot  have 
jurisdiction  over  a  felony,  and  great  facility  would 
be  obtained  for  escaping  due  punishment  for  heinous 
crimes,  if  the  doctrine  now  contended  for  by  the 
prisoner  was  upheld  by  the  court.  It  is  true  that 
the  prisoner  may,  on  this  indictment,  be  found 
guilty  of  an  assault ;  still  that  only  affects  part  of 
the  present  charge,  and  the  same  evidence  which 
was  suflScient  to  support  the  whole  of  the  former 
charge,  would  be  insufficient  to  support  the  whole 
of  the  present  charge. 

CoLTMAN  J.  I  am  of  opinion  that  the  justices 
had  jurisdiction  in  this  case.  On  a  complaint  for  a 
common  assault  they  were  to  determine  whether 
such  assault  was  accompanied  with  any  felonious 
intention ;  on  that  question  they  have  adjudicated, 
and  their  decision  is  final.  They  are  like  any  other 
court  of  competent  jurisdiction.  It  is  the  same  as 
if  the  party  had  been  convicted  by  a  jury  of  the  as- 
sault.  I  see  no  difference  in  principle  whether  a 
party  has  been  convicted  or  acquitted.  Suppose  a 
party  had  been  acquitted  by  a  jury  of  an  assault, 
and  he  was  afterwards  indicted  for  the  felony  which 
involved  that  assault ;  it  is  clear,  if  he  did  not  make 
the  assault,  he  could  not  be  guilty  of  that  which 
includes  and  depends  upon  the  assault.     There  is 
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no  difference  in  such  a  case  whether  the  parly  was 
acquitted  or  convicted.  In  either  case  the  feloni- 
ous intention  would  be  n^atived,  and  the  party 
could  not  afterwards  be  indicted  for  a  felony.  The 
question  here  at  issue  has,  I  think,  been  well  nosed 
by  the  demurrer.  I  am  of  opinion  that  the  plea  is 
good,  and  that  there  must  be  judgment  for  the 
prisoner. 

fVilkins  and  Overend  for  the  prosecution. 
Pickering  for  the  prisoner,  (a) 

'  (a)  See  R.  v.  Henderson  and  another^  2.  Moody's  C.  C.  Id^. 


CARLISLE. 
Coram  Rolfe  B. 


Carlisle, 
March  IS. 

A  cellar  used 
merely  for  the 
deposit  of 
goods  intended 
for  removal 
and  sale,  is  a 
warehouse 
within  7  &  8 
Geo,  4.  c.  29. 
s.  15. 


REGINA  V.  W.  HILL  and  ANOTHER. 

The  prisoners  were  indicted  under  the  statute 
7  &  8  Geo.  4.  c.  29*  s.  15.  for  breaking  and  enter- 
ing **a  warehouse^*^  and  stealing  therein  certain 
quantities  of  butter  and  tobacco  then  being  therein. 
It  appeared  that  the  proseutor  occupied  a  shop 
in  a  street  at  Wigton,  part  of  which  (opening  into 
the  street)  he  used  as  a  shop  for  selling  various 
kinds  of  goods.  In  a  cellar,  under  the  shop,  and 
entered  by  descending  a  flight  of  steps  from  the 
street,  he  kept  such  goods  as  he  had  not  at  the 
time  occasion  to  expose  for  sale  in  his  shop,  and 
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the  goods  mentioned  in  the  indictment  were  in 
that  cellar  when  the  prisoner  entered  it,  and  stole 
them.  There  was  no  inner  communication  between 
the  house  and  shop,  or  either  of  them,  and  the 
cellar. 


459 
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Rbgina 

r. 
Hill  and 
Another. 


Greigj  for  the  prisoner,  contended  that  the  in- 
dictment could  not  be  supported,  inasmuch  as  the 
cellar  was  not  a  place  where  the  goods  were  ex- 
posed  to  sale ;  and  he  said  that  it  had  been  decided 
that  such  a  place  was  not  what  the  law  understood  to 
be  a  warehouse.  He  cited  Rex  v.  Howard  {a)  and 
Rex  V.  Oodfrey.  (6) 

Bowstead  said,  those  were  cases  under  the  old 
law,  and  that  the  statute  of  7  &  8  Geo,  4.  was  in- 
tended to  get  rid  of  diiJtinctions  of  this  kind. 

RoLFE  B.  said,  that  though  the  objectio^i  had 
been  taken  before,  he  never  could  understand  the 
doubt.  That  a  warehouse,  in  common  parlance,  cer- 
tainly meant  a  place  where  a  man  stowed,  or  kept, 
his  goods,  which  were  not  immediately  wanted  for 
sale  ;  and  there  was  no  reason  to  suppose  that  the 
legislature  used  the  term  in  this  statute  in  a  sense 
repugnant  to  its  ordinary  meaning.  His  Lordship 
further  said,  that  the  same  objection  had  been  taken 
before  him  at  Yorkj  and  both  he  and  Mr.  Baron 


(a)  Post  77- 


(h)  1  Leach,  287. 


I  I  4 
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is^s.  Parke  (whom  he  had  consulted)  were  of  opinion 

^"^^^"^^^  there  was  nothing  in  it. 

V.  The  prisoner  was  convicted. 

Hill  and 


Another. 


Bowstead  for  the  prosecution. 
Chreig  for  the  prisoner. 


DURHAM. 
Coram  Rolfe  B. 


Durham, 

^«^*  31.  REGINA  V.  FOLKES. 

On  Ml  indict- .  INDICTMENT  for  camally  kuowiug  and  abusing  a 

ment  for  car-       .  ,         ,  /» 

naiiy  knowing  gifl  Under  ten  years  of  age, 

Jki  Sten*      The  jury  acquitted  the  prisoner  of  the  felony, 

years,  the        \^^^  convictcd  him  of  an  assault  with  intent,  &c, 

prisoner  may 

beacouittedof  whcrcupon  he  was  sentenced  to  two  years'  impn- 

the  felony  and  ,       ..t    i        111 

convicted  of     sonment  With  hard  labour, 

unassauit.  j^  ^^  aftcrwards  suggested  by  the  counsel  for 

the  prosecution,  to  Rolfe  B.,  that  doubts  had 
been  expressed  by  some  of  the  Learned  Judges 
whether  on  an  indictment  in  this  form  the  prisoner 
could  be  convicted  of  the  assault  under  stat 
7  Pf^.  4.  &  1  Vict.  c.  85.  s.  11.,  and  Reginay. 
Banks  (a),  was  cited  to  that  effect ;  and  as  there 
was  another  indictment  found  by  the  grand  jury 
against  the  prisoner  for  an  assault  upon  the  pro- 
secutrix with  intent  to  commit  a  rape  (and  which 
indictment    contained    a    count    for    a    common 

(a)  8  Carr.  &  P.  574. 
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assault),    his    Lordship   was    asked    whether    he       i843. 
deemed  it  advisable  that  the  prisoner  should  be 
put  on  his  trial  upon  that  indictment. 

The  learned  Baron,  however,  expressed  himself 
to  be  clearly  of  opinion  that  the  conviction  was 
proper,  and  declined  trying  the  prisoner  on  the 
other  indictment. 

Otter  for  the  prosecution. 
The  prisoner  was  undefended. 


REGINA  V.  RICHARD  COLLINS.  April  i. 

X  HE  prisoner  was  indicted  for  feloniously  forging  It  is  not 

,       -  .  -  .     1      .  forgery  fraudu- 

a  certain   deed  purportmg  to  be   an  indenture,  lentiy  to  in- 
bearing  date  the  31st  day  of  October  1839,  be-  fo  exe\uK° 
tween  one  Robert  Hastings  of  the  one  part,  and  instrument  on 

■w-ry-ii'         rr  /»    i  i  i  a  misreprescn- 

fytlham  Howson  of  the  other  part,  and  purport-  tationofits 
ing  to  be  made  and  executed  by  the  said  Robert  jn^arindict- 
Hastings^  with  intent  to  defraud  the  said  Robert  ™e"^  ^^^ 
Hastings.     There  were  other  counts  laying  the  instrument 
intent  to  defraud  other  parties.     Fifth  count,  for  desmbed  as  a 
feloniously  forging  a  certain  other  deed  purporting  ^ttinglt  o^^^ 
to  be  an  indenture,  bearing  date  the  1st  of  No-  or  averring 

^  facts  to  show 

vember  1839,  between  one  Robert  Hastings  of  the  that  it  was 

such  &  deed  as 

first  part,  TVilliam  Howson  of  the  second  part,  might  be  the 
and  Richard  Collins  of  the  third  part,  and  pur-  '^eS''^ 
porting  to  be  made  and  executed  by  the  said  Robert 
Hastings  and    TVilliam  Howsonj  with  intent  to 
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1848.  defraud  Robert  Hastings ;  other  counts  stated  the 
forgery  to  be  of  a  certain  deed  purporting  to  be  an 
indenture  of  release,  bearing  date  1st  of  November 
18d9f  between  &c.,  and  purporting  to  be  made 
and  executed  by  the  said  Robert  Hastings  and 
TViUiam  Howson^  and  whereby  the  said  Robert 
Hastings  purported  to  release  his  right  and  in- 
terest to  and  in  certain  tenements  therein  men- 
tioned.  There  was  also  a  count  stating  the  forgery 
to  have  been  of  a  certain  deed^  purporting  to  bear 
date  31st  of  October  1839,  and  purporting  to  have 
been  made  and  executed  by  one  Robert  Hastings 
with  intent  &c. 

The  deeds  alleged  to  have  been  forged  were 
indentures  of  lease  and  release,  bearing  date  re- 
spectively  the  31st  of  October  and  1st  oi  November 
1839 :  the  lease  purporting  to  be  between  Robert 
Hastings  of  the  one  part,  and  WtUiam  Howson  of 
the  other  part ;  the  release,  between  Robert  Hast- 
ings of  the  first  part,  PFtUiam  Howson  of  the 
second,  and  Richard  Collins  of  the  third  part;  and 
when  produced  in  evidence,  the  lease  purported  to 
have  a  seal  on  it,  and  the  mark  of  Hastings^  thus : 

Robert  (  l.8.  |  Hastings 


His     X-    Mark. 

and  the  release  purported  to  be  sealed  and  marked 
by  Hastings  in  the  same  form  as  the  lease,  and  also 
to  be  signed  and  sealed  by  Howson :  the  execution 
of  both  indentures  by  Hastings  and  Howson  piir- 
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ported  to  be  attested  by  two  witnesses,  Elizabeth  i843- 
Howson  and  TVilliam  Robson  ;  one  q£  the  inden- 
tures was  proved  to  be  in  the  handwriting  of  the 
prisoner,  the  other  in  the  handwriting  of  another 
party,  and  the  indentures  purported  to  be  an  ab- 
solute conveyance  in  the  way  of  gift  by  Hastings 
to  CoUinSf  as  trustee  for  Howson^  <rf*  certain  free- 
hold property,  and  also  an  assignment  of  a  sum  of 
92/.  in  the  3  per  cent,  consols. 

Hastings  was  a  fireeman  of  Durham^  entitled 
to  the  freehold  property  described  ih  the  deeds, 
and  about  seventy  years  of  age  at  the  time  of  the 
date  of  the  deeds;  he  could  neither  read  nor 
write,  but  was  represented  to  be  of  a  cautious 
character;  he  lived  at  Durham^  and  Elizabeth 
Howson  (one  of  the  attesting  witnesses)  attended 
upon  him.  WiUiam  Howson^  mentioned  in  the 
deeds,  was  her  father,  and  related  to  Hastings; 
the  prisoner  had  been  an  attorney's  clerk,  but  at 
the  date  of  the  indentures  he  was  a  furniture- 
broker  at  Sunderland.  Robson^  the  other  attesting 
witness,  being  called  by  the  prosecution,  gave  the 
following  account  of  the  transaction  :  —  that  he 
was  well  acquainted  with  Hastings ;  that  on  the 
1st  of  November  the  prisoner  called  on  him  and 
asked  him  to  go  with  him  to  old  Hastings  to  get  a 
deed  executed ;  that  he  agreed  to  do  so ;  that  on 
their  way  the  prisoner  said,  it  was  a  deed  of  gift 
to  Howson^  who  would  have  the  best  right  to  the 
old  man's  property,  but  that  he  intended  to  tell 
Hastings  it  was  a  requisition  to  call  upon  Mr. 
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184S.  Lamhton  to  come  forward  as  a  candidate  for  the 
^^^^^  representation  of  Durham;  that  they  went  to- 
^'  gether  to  Hastings*  lodgings,  where  they  saw  the 
old  man  ;  that  the  prisoner  said  they  had  com&  to 
ask  him,  for  his  vote,  and  had  brought  him  a  re- 
quisition to  sign  for  the  purpose  of  bringing  another 
Whig  candidate  forward ;  that  the  prisoner  laid  the 
two  deeds  on  the  table,  and  asked  Hastings  to  sign 
them  ;  that  he  said  he  could  not  write,  but  would 
put  his  mark ;  that  the  prisoner  said  that  would 
do  as  well,  and  pointed  out  the  place  where  the 
mark  should  be  put;  that  Hastings  accordingly 
put  his  mark  at  the  foot  of  the  two  deeds,  he 
Rohson,  and  Elizabeth  Howson  being  present; 
that  the  prisoner  and  he  then  went  away ;  that  in 
the  course  of  the  same  evening  he  was  sent  for  to 
the  house  of  the  prisoner's  mother,  where  he  found 
the  prisoner,  William  Howsonj  and  Elizabeth 
HowsoUf  and  the  prisoner  induced  them  to  sub- 
scribe to  the  attestation  on  the  back  of  the  deeds. 
Elizabeth  Howson  swore  distinctly  that  there  was 
no  sealing-wax  on  the  deeds  when  they  were  at 
Hastings*  lodgings,  and  that  she  saw  the  prisoner 
put  the  seals  on  both  deeds  in  the  evening  when 
she  attested  them.  JRobson,  the  other  witness, 
saw  some  sealing  in  the  evening,  and  had  no  recol- 
lection that  any  seal  was  on  either  deed  when 
Hastings  put  his  mark  ;  and  both  of  them  positively 
swore  that  nothing  was  said  in  the  presence  of 
Hastings  about  delivering  the  deeds. 
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For  the  prisoner,  on  the  other  hand,  a  witness       1843. 
was  called  who  swore  positively  that  he  saw  the 
deeds  in  the  prisoner's  hands  before  any  signature 
or  mark  had  been  placed   on  them,  and  that  at 
that  time  he  saw  the  seals  on  them. 

For  the  prosecution,  it  was  contended  that,  even 
if  the  jury  should  think  that  the  seals  were  on  the 
deeds  when  Hastings  put  his  mark,  still  the  ob- 
taining his  mark  in  the  manner  described  amounted 
to  the  crime  of  forgery  ;  that  Hastings  being  un- 
conscious of  what  he  was  doing  could  not  be  con- 
sidered as  having  signed  it  at  all ;  that  according 
to  the  doctrine  of  law  on  the  subject  of  innocent 
agents,  the  signature  by  Hoistings  must  be  looked 
upon  as  the  signature  of  the  prisoner  himself;  that 
if  the  prisoner  had  by  the  same  stratagem  induced 
Hastings  to  sign  some  third  party's  name,  there 
could  be  no  doubt  that  the  prisoner,  and  not  J9a^- 
tingSi  would  be  the  party  criminally  answerable ; 
and  52  Russell  on  Crimes,  p.  319,  and  2  Deacon*^ 
Crim.  Law,  p.  1402,  were  cited,  where  it  was  laid 
down,  on  the  authority  of  1  Hawkins^  c.  70.  s.  2.,* 
that  if  a  solicitor  being  employed  to  prepare  a  will, 
inserts  a  bequest  in  it  to  himself^  or  some  third 
party,  and  then  gets  the  testator  to  execute  the  will, 
in  ignorance  of  the  fraudulent  insertion  of  the  be- 
quest, the  solicitor  is  in  such  case  guilty  of  forgery. 

For  the  prisoner,  on  the  other  hand,  it  was  con- 
tended,  that  the  obtaining  of  the  signature  of  Has- 
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184S.  tings  to  the  indentures,  under  pretence  of  their 
being  a  mere  requisition,  did  not  amount  to  foigeiy, 
but  only  to  a  fraud,  if  the  seals  had  been  previously 
affixed  ;  and  they  further  argued  thatt  even  if  the 
seals  were  afterwards  affixed,  the  signature  being 
genuine,  though  fraudulently  obtained,  no  forgery 
had  been  committed. 

RoLFE  B.  said  he  could  by  no  means  subscribe 
to  the  authority  of  the  cases  cited  by  Riusell  and 
Deacofij  and  his  Lordship  expressed  a  clear  opinion, 
and  so  charged  the  jury,  that  if  they  thought  the 
seals  had  been  affixed  previously  to  the  mark  of 
Hastings  being  obtained,  and  that  they  were  on 
the  deeds  when  he  put  his  mark,  the  prisoner  was 
entitled  to  be  acquitted  on  this  indictment,  though 
liable  to  indictment  for  a  very  gross  fraud ;  that 
if  a  different  doctrine  were  laid  down,  the  conse- 
quence would  be  that  any  party  might  be  indicted 
for  forgery  who  prevails  on  a  man  to  execute  a 
deed  by  misrepresenting  its  legal  effect.  On  the 
other  hand  he  was  clearly  of  opinion  that  the  pri- 
soner  was  guilty  of  the  crime  imputed  to  him  by 
this  indictment  if  he  ohtSLiued  Hastings'  mark  to  the 
parchments,  and  afterwards  affixed  the  seals.  There 
were  three  views,  either  of  which  it  was  possible  to 
take  of  the  transaction.  The  jury  might  come 
to  the  conclusion  that  Hastings  had  signed  and 
sealed  the  deeds  without  any  fraud  or  misrepre- 
sentation practised  on  him ;  or  2dly,  they  might 
think  that  the  deeds  had  been  signed  by  him  afler 
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they  were  sealed,  but  under  the  delusion  that  they  184S. 
were  a  mere  requisition  calling  on  a  candidate  to 
come  forward  to  represent  Durham  ;  lastly,  they 
might  think  that  the  seals  had  been  fraudulently 
affixed  by  the  prisoner  subsequently  to  their  being 
marked  by  Hastings.  If  they  thought  the  last 
hypothesis  borne  out  by  the  evidence,  they  would 
convict  the  prisoner  j  but  in  either  of  the  two 
other  hypotheses,  the  prisoner  would  be  entitled 
to  be  acquitted. 

The  jury  found  the  prisoner  guilty. 

Granger  and  F.  Robinson  for  the  prosecution. 
Temple  and  Otter  for  the  prisoner. 

The  prisoner  being  called  upon  to  receive  sen- 
tence, 

Otter  objected  that  the  indictment  was  bad  on 
the  ground  that  as  none  of  the  counts  purported  to 
set  out  the  deed  verbatim,  it  was  necessary  under 
the  2  &  3  fV.  4.  c.  123.  s.  3.,  that  the  deed  should 
have  been  described  in  such  a  manner  as  would 
have  sustained  an  indictment  for  stealing  the  same ; 
that  as  the  deed  purported  to  operate  upon  real 
property,  it  was  not  the  subject  of  larceny  at  com- 
mon law,  but  was  only  made  so  by  the  statute 
7  &  8  Oeo.  4.  c.  29.  s.  23. ;  that  under  that  statute 
the  deed  ought  to  have  been  described  in  the  in- 
dictment as  being  evidence   of  the  title   of  the 
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1843.      person  having  a  present  interest  in  the  estate  on 
which  the  deed  purported  to  operate. 

Chranger  and  Robinson  for  the  prosecution  ^^ 
answered,  first,  that  the  true  construction  of  the  ^ 
statute  is,  that  it  shall  be  sufficient  to  describe      ^^^ 

the  instrument  with   the   same   degree   of  parti-      X- 

cularity  as  would  be  necessary  in  an  indictment    c^^^t 
for  larceny  of   the   same  instrument,   supposing   ^^g 
the  instrument  had  been  the  subject  of  larceny  '^^jy 
at  common  law :  that  this  was  the  true  construe — ^:x> 
tion,  was  obvious  from  the  fact  that  the  statute^^^me 
had  been  held  to  apply  to  instruments   not  thc^-^ne 
subject  of  larceny,  as,  for  example,  to  the  for— TMr^r- 
gery   of   mere    receipts,    in   which    case    it   hacE^^^aul 
been  held  that  the  indictment  for  forgery  mighr^Jht 
either  simply  charge  the  prisoner  with  the  for--2K:^>r- 
gery  of  a  "  receipt  for  the  payment  of  money**  ^"^^^ 
in  the  words  of  the  statute,  or  aver  facts  in  the  in--^^^D- 
dictment  shewing  that  the  instrument  was  such  s^        a 
receipt.     So  here  the  statute   enacting  that  anj^^*7 
party  who  shall  forge  "any  deed"  shall  be  guilt)^^^^ 
of  felony,  it  is  sufficient  (as  in  the  last  count  oz^of 
this  indictment)  to  follow  the  words  of  the  sec —  - 
tion.     But  there  was  another  good  answer  to  th^^ 
objection,  viz.  that  the  indenture  of  release  pur- 
ported to  convey  personal  property  (viz.  consols^ 
as  well  as  real  property,  and  consequently  larceny 
might  have  been  committed  of  the  deed  at  com- 
mon law. 


/ 


\ 
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RoLFE  B.  overruled  the  objection,  and  refused       ^^3. 
to  reserve  the  point,  (o)  Regina 


The  prisoner  was  sentenced   to  fifteen  years' 
transportation. 

(a)  See  R.  v.  Davies,  2  Moody's  C.  C.  179. ;  R.  v.  Robson, 
id.  184. 


V, 

Collins. 


Coram  Parke  B. 


REGINA  V.   ANDERSON.  Liverpool, 

Aprtl  3. 

JTALSE  PRETENCES.  A  sailor's 

shipping  note 

The  prisoner  had  presented  to  a  person  of  the  for  2/.  15*., 
name   of  Fishbourney    who   was  in  the   habit   of  ^^or^^rer 
discounting  seamen's  shipping  notes,  an  instrument  f^g  j|,7*g||^^ 
in  the  following  form  :  —  sail,  is  not  a 

void  instru- 

"  In  consideration  of  Charles  Fletcher  sailing  as  "y"^'^"^*^ 
steward  in  the  brig  Kezia.  from  the  port  of  Livers  c,  30.,  but  is 
pooly  1  undertake  to  pay  to  Cliarles  Fletcher j  or  taking,  war- 
bearer,  the  sum  of  2/.  15^.  five  days  after  the  said  fo" ly^eply-^ 
brig  Kezia  shall  sail  from  the  said  port  to  St.  "/^'.^^Jg''; 
Thomas.  i\Geo,^,& 

^         ,     ,  .     ^  ,       ^  --^  »  ^  1  JT.  4.  c.  66. 

"  Dated  this  8th  of  December  1842.       ,.  3. 

"  TViUiam  Robinson^  Master,  where  suchln 
"At  Turner  &  Tomlines.  Rumpland  Street.  Liverpool,  ""strument 

^  '  -^  7  X'  was  forged, 

"  Good  voyage  and  safe  return.  2Z.  155.'*  and  goods  ob- 

stating  to  him  that  he  had  received  it  from   the  means  of  it,  it 

was  held  that 
the  prisoner  ought  to  have  been  indicted  for  forgery ;  and  that  an  indictment  for  ob- 
taining goods  by  false  pretences  could  not  be  sustained. 

VOL.  II.  K    K 
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1843.       captain,  and  requesting  him  to  advance  the  amount 

Regina      i"  ^^^  ^"d  clothes :  by  this  means  the  prisoner, 

^'  who  was  known  to  Fishhourne  by  the  name  of 

A.MDERSO)f        _i.. 

Fletchevy  obtained  from  him  a  sovereign,  and  the 
residue  of  the  amount  in  clothes. 
The  note  turned  out  to  be  a  forgery. 

Wilkins  for  the  prisoner  objected  that  the  indict- 
ment for  false  pretences  could  not  be  maintained, 
citing  Reg.  v.  Evans,  (a) 

Paget  for  the  prosecution.  This  instrument  is 
not  the  subject  of  an  indictment  for  forgery  :  if  it 
were  genuine  it  would  be  void  under  sect.  1.  of 
the  Ylth  Oeo.  3.  c.  30.,  which  enacts  that  "all 
promissory  notes,  bills  of  exchange,  or  drafts,  or 
undertakings  in  writing,  being  negotiable  or  trans- 
ferable," for  any  sum  between  20*.  and  5/.,  shall, 
unless  they  comply  with  the  requirements  of  that 
act  (which  this  instrument  does  not)  be  absolutely 
void.  It  is  true  that  this  is  not  a  promissory  note 
or  bill  of  exchange,  since  it  is  payable  on  a  contin- 
gency :  but  it  is  an  undertaking  in  writing,  and 
purports  to  be  negotiable  or  transferable ;  it  is  there- 
fore within  the  act,  and  Moffaf^  case  (6)  shews 
that  the  counterfeiting  of  an  instrument,  void  by 
the  provisions  of  that  act,  is  not  a  felony  under  the 
statute ;  but  if  money  or  goods  are  obtained  by 
means  of  such  an  instrument,  the  party  obtaining 


(a)  5  C.  &  P.  553.  {h)  1  Leach,  C.  C.  431. 
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them  may  be  indicted  for  false  pretences.  R.  w.       1843. 
Freeth.  (a)  Regina 

Even  admitting  that  the  prisoner  has  been  guilty    ^     ^* 
/•/•I         !/••  !••  1^  Anderson 

or  a  felony  by  forging  this  mstrument,  the  otience 

for  which  he  is  now  indicted  is  distinct. 

The  felony  is  complete  when  the  instrument  is 

counterfeited ;  the  misdemeanour  is  not  committed 

until  the  money  is  obtained  by  means  of  it :  it  is  a 

subsequent,  independent  offence,  and  would  not 

merge  in  the  antecedent  felony. 

Parke  B.  (after  conferring  with  Coltman  J.) 
This  indictment  cannot  be  sustained.  The  instru- 
ment is  "  an  undertaking,  warrant,  or  order  for  the 
payment  of  money,'*  within  the  11th  Geo.  4.  and  1st 
fV.  4.  c.  66.  s.  3.  Bamfield's  case  decides  that  (6)  ; 
and  it  is  not  within  the  17th  Oeo.  3.  c.  30.,  which  is 
confined  to  instruments  which,  but  for  that  statute, 
would  be  negotiable  or  transferable.  Neither  by 
the  custom  of  merchants,  nor  by  statute,  would  this 
instrument  be  so,  since  it  is  payable  on  a  contin- 
gency ;  and  the  fact  of  its  assuming  to  be  so,  by 
purporting  to  be  payable  to  the  bearer,  does  not 
make  any  difference;  the  question  is,  whether  it 
wotdd  be  in  fact  negotiable  or  transferable,  not 
whether  it  assumes  to  be  so. 

Had  my  brother  Coltman  felt  any  doubt  upon 
the  other  point,  T  should  have  been  disposed  to  re- 
serve it,  but  he  agrees  with  me  in  thinking  that 

(a)  R.  &  R.  127.  (b)  1  Moo.  C.  €.416. 
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1843. 


Regina 

V. 

Anderson. 


when  a  party  commits  a  forgery,  and  subsequently 
obtains  goods  by  the  use   of  the   forged  instru- 
ment, the  proper  course  is  to  indict  for  the  felony. 
The  prisoner  was  acquitted. 


Paget  for  the  prosecution. 


SALISBURY. 
Coram  Cress  well  J. 


March  4. 


WTiere  a  jury- 
man on  a 
criminal  trial 
is  taken  so  ill 
as  to  be  un- 
able to  con- 
tinue, another 
juryman  may 
be  sworn  with 
the  eleven 
already  on  the 
trial,  and  the 
case  proceed, 
the  witnesses 
already  heard 
being  recalled. 


REGINA  V.  BEERE. 

This  was  an  indictment  for  a  felony. 

After  the  evidence  for  the  prosecution  had  been 
partly  gone  through,  a  juryman  was  taken  with  a 
fit,  and  was  carried  from  the  box.  Cresswell  J. 
required  it  to  be  proved  on  oath  before  him,  by  a 
medical  man,  that  the  juryman  was  unable  further 
to  attend  the  trial,  and  then  desired  another  jury- 
man to  be  sworn  in  his  stead  (giving  the  prisoner 
and  the  other  prisoners  who  had  been  arraigned 
with  the  prisoner,  their  challenges),  and  each  wit- 
ness who  had  been  previously  examined  was  re- 
called into  the  box,  and  resworn,  and  the  judge  read 
over  to  him  the  note  of  his  evidence  and  asked  if 
it  was  correct.  The  trial  then  proceeded,  and  the 
prisoner  was  convicted. 


Slade  for  the  prisoner. 


SPRING  ASSIZES,  6  VICT. 


TAUNTON. 
Coram  Cresswell  J. 


REGINA  V.  HURLEY.  March  \e. 

1  HE  indictment  charged  the  prisoner  with  forging  On  an  indict- 
a  certain  warrant  and  order  for  the  payment  of  teringa 
money  (viz.  a  banker's  cheque,  purporting  to  be  &cfit^^^^t' 
drawn  by  Mary  Ann  Parish)  with  intent  to  de-  ^^®"'  *^  ^w- 

J  ^  ^  prove  the 

fvdMA  Mary  Anne  Parish  ;   a  second  count  stated  handwriting  of 
the  intent  to  be  to  defraud  Messrs.  Tugwell^  Mac-  maken'^^^^ 
kenzie  and    TugwelU    the   bankers  on  whom  the  notbec"a1Sd 
cheque  was  drawn.      There  were  counts  for  utter-  ^^  disprove  an 

.  ,       .  .      iM  authontyto 

mg,  varymg  the  mtents  m  like  manner.  others,  to  use 

The  case  for  the  prosecution  consisted  of  various  circunwtances 
facts,  tending  to  show  that  the  prisoner  uttered  the  knoS§^"'i^ 
cheque  with  a  guilty  knowledge  that  it  was  a  forg-  enough. 
ery ;  and  the  hand-writing  of  Mary  Anne  Parish 
was  disproved  by  the  evidence,  but  she  was  not 
called,  though  alive,  and  within  reach  of  a  subpoena. 
At  the  close  of  the  case  for  the  prosecution,  the 
counsel  for  the  prisoner  objected  that  there  was  no 
evidence  on  any  of  the  counts  of  the  indictment  to 
go  to  the  jury.     The  prosecutor  is  bound  to  make 
out  his  case,  and  not  only  to  negative,  but  to  ex- 
clude every  inference  consistent  with,  the  prisoners 
innocence.      It   is  perfectly  consistent  with  this 
evidence  that,  admitting  the  cheque  not  to  be  in 
Mrs.  Parish*^  hand-writing,   she  may  have  given 
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1843.  the  prisoner,  or  some  one  else,  authority  to  sub- 
scribe  it  in  her  name.  She  ought  to  be  called  to 
negative  that  supposition.  The  practice  before 
9  0. 4.  c.  32.  s.  2.  is  in  favour  of  this  view,  for  it 
was  frequently  necessary  that  the  prosecutor  should 
be  released  in  order  that  his  evidence  might  be 
obtained.  In  Captain  Smith's  case,  (a)  it  was 
held  that  the  person  whose  hand-writing  was 
supposed  to  be  forged  should  be  called,  as  he  was 
the  best  evidence  of  the  fact ;  and  it  seems  to  have 
been  so,  not  because  his  hand-writing  might  not 
have  been  disproved  by  others,  but  because  be 
alone  could  prove  that  which  was  essential  to  con- 
stitute it  a  forgery,  viz.  that  it  was  done  without  his 
consent.  [Cresswell  J.  That  objection  is  never 
once  alluded  to  in  the  case.  What  do  you  say 
to  the  case  of  the  bank  prosecutions  ?  (6)]  That 
is  distinguishable.  There  it  was  held  that  to 
prove  the  forgery  of  a  bank  note  the  signing 
clerk  himself  need  not  be  called.  But  as  he  could 
not  delegate  his  authority,  being  merely  deputed 
to  sign,  without  the  power  of  allowing  others  to  do 
it,  it  must  be  presumed  that  he  did  not  do  that 
which  by  the  nature  of  his  employment  he  could 
not  do  lawfully.  Delegatus  non  potest  delegare.  In 
that  case  the  forgery  of  the  signature  is  only  one 
among  many  elements  to  prove  the  note  a  foigeiy. 
The  paper  and  the  water-mark  are  always  resorted 
to.     In  the  case  of  a  cheque  there  is  no  guide  but 

(fl)  2  East,  p.  C.  1000.  (b)  R.  &  R.  C.  C.  S78. 


V, 

Hurley. 
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the  hand-writing.    There  is  no  evidence  of  the    vlf*^ 
prisoner  having  written  this  cheque.    Some  one  else     Regina 
may  have  written  it  with  Mrs.  Parish*s  authority, 
and  he  may  have  received  it  innocently. 

Cresswell  J.  Assuming  the  cheque  to  be 
forged,  there  is  evidence  from  the  prisoner's  con- 
duct to  show  guilty  knowledge ;  and  it  being  proved 
not  to  be  in  Mrs.  Parishes  hand-writing,  the  same 
facts  may  be  used  to  show  that  Mrs.  Parish  did 
not  authorise  the  use  of  her  name,  and  that  the 
prisoner  was  aware  of  that  fact. 

The  learned  Judge  declined  to  reserve  the  point 
on  the  application  of  the  prisoner's  counsel. 

The  prisoner  was  convicted,  and  sentenced  to 
fifteen  years'  transportation. 

Rogers  Q.  C.  and  Merewether  for  prosecution. 
Slade  and  Phinn  for  the  prisoner. 


REGINA  V.  COLLEY  and  OTHERS.  March  16. 

This  was  an  indictment  for  feloniously  setting  fire  An  indictment 
to  a  stable.  S&Knot'' 

The  evidence  was  that  the  building  was  built  ^^^Pf ^fbiui. 
for,  and  had  been  used  as,  a  stable,  but  for  eight  >ng  a  shed 

which  had 
been  built  for  and  used  as  a  stable  originally,  but  had  latterly  been  used  as  a  lumber 
shed  only. 
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1843.       or  ten  years  had  been  allowed  to  fall  into  decay. 

Regina      The  manger  and  racks  had  been  removed,  and  the 

^'  roof  partly  fallen  in,  and  the  building  used  as  a 

and  Others,    shed  only. 

Cresswell  J.  interposed,  and  said  that  the  build- 
ing  in  its  present  state  could  not  be  considered  a 
stable.  The  description  in  the  indictment  must  be 
made  out  by  evidence  of  its  present  state ;  whereas 
now  it  was  merely  a  shed.  But  he  offered  to  re- 
serve the  point  for  the  consideration  of  the  Judges, 
if  pressed  by  the  counsel  for  the  prosecution.  This 
was  not  required,  and  an  acquittal  was  directed. 

Not  guilty. 

Fitzlierbert  for  the  prosecution. 


BODMIN. 


March  24.  REGINA  V.  TREVENNER  and  TRELEAGE. 

aiieping^^hmr*  TL  HE  prisoners  Were  indicted  for  the  offence  of 

AB,CD,&c.,  ^j^jjj  j,^   Cornwall  is  termed  ^^  kitting,**  which  is 

persons  em-  ^  . 

ployed  in  a  the  removal  of  ores  in  a  mine  from  one  tributer's 

mine,  in  the  .     .        _  .  t     •    •  i     ^i 

parish  of,  &c.,  pitch  of  Ore  to  another,  so  as  to  dimmish  the  ap- 

o"  S^^iw7,on  parent  value  of  the  one  and  increase  the  value  of 

*,^-'«^^t^J^'^  the  other. 

steal  certain 
ore*  the  pro- 

adve^turers  The  indictment  was  framed  upon  the  2  &  3  Vid. 

in  the  said  ^    /^Q    o    in 

mine,  then  and  ^*  ^^'  *•  ^^* 

there  being 

found,  does  not  sufficiently  show  the  ore  to  have  been  in  the  mine  when  stolen,  under 

the  2  &  3  rtct.  c,  58.  *.  10. 
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The  indictment  was  in  the  following  words  : —     \J^^' 
The  jurors,  &c.  upon  their  oath,  &c.  that  TVilliam     Reoina 
TrevenneTj  late,  &c.  and  William  TreleagCj  late,  &c.  ^     ^' 
being  persons  employed  in  a  certain  mine  within        and 
the  county  of  Cornwall,  that  is  to  say,  in  a  certain   ^releaoe. 
mine  called  Carn  Brea  mine,  in  the  parish  afore- 
said, in  the  county  aforesaid,  on  the  13th  day  of 
January,  1843,  with  force  and  arms  at  the  parish 
aforesaid  in  the  said  county,  3000  pounds  weight 
of  copper  ore  of  the  value  of  15/.,  the  property  of 
Joseph  Lyle  and  others,  the  adventurers  in  the  said 
mine  called  Carn  Brea  mine,  then  and  there  being 
found,  then  and  there  feloniously  did  take  and 
remove  with  intent  then  and  there  feloniously  to 
defraud  the  said  Joseph  Lyle  and  others,  the  ad- 
venturers in  the  said  mine,  against  the  form  of  the 
statute,  &c.  and  against  the  peace,  &c. 

The  prisoners  were  found  guilty,  and  upon  being 
brought  up  for  sentence,  Slade,  for  the  prisoners, 
moved  in  arrest  of  judgment  that  the  indictment 
was  bad  in  not  having  sufficiently  brought  the  of- 
fence within  the  statute.  The  statute  enacts  that 
if  any  person  employed  in  or  about  any  mine,  in 
the  county  of  Cornwally  shall  take,  &c.  the  ore  of 
any  metal,  or  any  lapis  calaminarisy  &c.  found  or 
being  in  such  mine  with  intent  to  defraud  the  pro- 
prietor of,  or  adventurer  in,  such  mine,  &c.  or  any 
workman  engaged  therein,  then  such  person  so  of- 
fending, &c.  Three  principal  matters  are  therefore 
necessary  to  constitute  the  offence.     1st.  That  the 
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y^^J^^lj    persons  committing  the  offence  should  be  persons 

Reoina     employed  in  a  mine  in  the  county  of  ComwaJL 

^     ^'         9A.  That  the  removal  or  concealment  should  be  of 
Tkevenner 

and  ore  found  or  being  in  such  mine.  3d.  That  such 
Tbxlxage.  jgjjjQyai  Qi^  concealment  should  be  with  intent  to 
defraud  the  proprietor  or  proprietors,  adventurer 
or  adventurers,  in  such  mine,  &c.  It  is  therefore 
necessary  that  each  of  these  particulars  of  the  offence 
should  be  proved,  and  equally  necessary  that  they 
should  be  averred  in  the  indictment.  Now  here 
there  is  no  averment  that  the  ore  removed  was  in 
the  mine;  the  words  "  then  and  there  "  refer  to  the 
venicej  or  at  most  to  the  parish  and  county  men- 
tioned in  the  body  of  the  indictment,  and  would 
equally  apply  to  a  case  of  removal  of  the  ore  if  it 
had  been  at  the  mouth  of  the  mine  and  brought  to 
the  surface. 

Rowe  and  Merivalsj  for  the  prosecution,  con- 
tended that  the  words  "then  and  there  being 
found"  might  be  taken  to  refer  to  the  next  pre- 
ceding words  or  place,  "  in  tlie  mine,**  and  cited 
R.  V.  Wright :  (a)  or  that  the  averment  of  an  in- 
tent to  defraud  the  adventurers  in  the  said  mine, 
coming  at  the  end  of  the  allegations,  the  words 
"  in  the  said  mine**  might  be  referred  to  all  the 
allegations  respectively.  R.  v.  Davies  and  others,  (b) 


(a)  1  A.  &  E.  434.  {b)  10  B.  &  C.  89. 
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Cresswell  J.  ruled  that  the  objection  was  valid,       ^^*^!l; 
and  the  judgpnent  was  arrested.  Regina 

V. 

^  Trevenker 

See  also  R.  v.  Roger  Smim^  ante^  p.  \\5.  and 

Treleaoe. 

Rowe  and  Merivale  for  the  prosecution. 
Slade  for  the  prisoner. 


REGINA  V.  ODGERS.  March^. 

This  was  an  indictment  for  maliciously  cutting  and  cannoTo^^ 
wounding  with  intent  to  do  grievous  bodily  harm.    ^^f^'^Q^  ^ 

The  prisoner,  on  being  arraigned  after  the  grand  an  indictment 
jury  were  discharged,  had  pleaded  not  guilty.  prisoner  wiu 

On  the  case  being  called  on  for  trial,  ?o  wWiK"^ 

his  plea  of  not 
guilty,  for  the 

Moody  objected  to  the  indictment,  that  its  com-  purpose  of 
mencement   was  bad,   being  "  the  jurors  of  our  technical  ob- 
Lady  the  Queen*'  instead  oifor.     This  had  been  ^£*a party 
ruled  not   to  be  a  good  objection   in  arrest  of  *;*^\"8  * 

•     1  -n,  rwi  -ulr    A    ^    1  1         deadly  weapon 

judgment,  R.  v.  Turner j  2  M.  &  Rob.  214. ;  but  lawfully  in  his 
the  decision  and  reasons  given  in  that  case  seemed  K^s^owil^de-" 
to  imply  that  at  a  previous  step  the  objection  would  ^t^ou^'hav- 
have  been  good,  and  he  submitted  that  the  pri-  ing  previously 

,  ,  ,  retreated  as 

Boner's  having  pleaded  ought  not  to  deprive  him  of  far  as  possible, 
an  advantage  which  his  counsel,  not  being  aware  of  it  ^*j,o  is  ^uit- 
at  the  time  of  pleading,  could  not  have  taken  before,  '"^i^*™f  fe,'' 
and  Uiat  he  ought  to  be  put  in  the  same  situation  lony,  under  i 

Vict,c,S5.iA, 

as  if  he  had  demurred  and  pleaded  over,  which  if  he  intended 

grievous 
bodily  harm. 
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2^j^  ^  he  might  do  in  felonies.  R.  v.  Phelps^  1  Car.  k 
Mar.  181. ;  iJ.  V.  Adams,  id.  299- ;  Archbold's  Cr. 
PI.  86.  He  therefore  applied  to  the  discretion  of  the 
Judge  to  allow  the  prisoner  to  withdraw  his  plea. 

Rawlinson  mentioned  a  case  said  to  have  re- 
cently occurred  before  Mr.  Baron  Parke  on  the 
northern  circuit,  in  which  that  learned  Judge  had 
refused  to  allow  a  plea  to  be  withdrawn  for  the 
purpose  of  taking  a  mere  formal  objection. 

Cress  WELL  J.  It  is  admitted  that  the  only 
mode  of  the  prisoner's  taking  advantage  of  the 
objection  would  be  by  demurrer ;  and  it  is  said 
that  in  felonies  he  might  demur  and  plead  over  at 
the  same  time.  I  am  decidedly  of  opinion  that  the 
prisoner  has  no  such  right,  and  Mr.  Justice  Pat- 
TESON  and  myself,  after  consultation  on  the  Oaford 
circuit,  agreed  that  it  ought  not  to  be  allowed.  If 
a  prisoner  demurs,  he  must  abide  the  consequences. 
It  is,  however,  clearly  in  the  discretion  of  the 
Judge  whether  a  prisoner  should  be  allow^ed  to 
withdraw  his  plea ;  and  I  think  that  for  the  pur- 
poses of  substantial  justice  such  withdrawal  should 
be  allowed,  but  not  for  a  mere  technical  objection 
like  this.  In  the  proper  exercise  of  this  discretion 
I  ought  not  to  allow  him  to  withdraw  his  plea  in 
this  case. 

The  facts  of  the  case  were  that  the  prisoner, 
about  ten  o'clock  on  the  night  in  question,  had 
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fallen  in  with  the  prosecutor  and  his  party,  who  were     ^ff*^ 
drinking  at  a  public-house  in  Bodmin;  that  the 
prisoner  soon  got  into  an  altercation  with  the  pro- 
secutor, and  challenged  him  or  any  two   of  his 
party  to  fight ;  that  he  put  down  the  blade  of  a 
scythe  which  he  had  just  bought,  and  advanced 
towards  the  prosecutor  to  fight,  but  was  prevented. 
Some  time   after,  the   prosecutor  challenged  the 
prisoner  to  fight,  and  one  of  his  party  standing  by 
also  challenged  him,  but  they  were  again  prevented 
fighting,  and  the  prosecutor  and  his  party  left  the 
house,  but  loitered  near  it,  and  the  prosecutor  sent 
back  one  of  them  to  entice  the  prisoner  out.     The 
prisoner  left  the  public-house  in  company  with  two 
other  men  whom  he  accidentally  met  with,  and  soon 
passed  the  prosecutor  and  his  party.     They  had  to 
go  the  same  way  home  for  about  400  yards,  when 
the  road  diverged.     The  prosecutor  and  his  party 
followed  the  prisoner  to  the  diverging  point,  chal- 
lenging him  to  fight,  and  using  provoking  language. 
At  that  point  the  prisoner  took  his  own  road,  into 
which  the  prosecutor  followed  him  and  again  chal- 
lenged him  to  fight,  which  the  prisoner  refused, 
and  said  he  would  go  back  and  take  the  peace  of 
him,  and  actually  went  back  a  few  steps  towards 
Bodmin  for  that  purpose ;  but  the  prosecutor  got 
before  him  and  was  making  towards  him,  when 
the  prisoner  flourished  his  scythe,  and  told  him 
to  stand  back  or  he  would  cut  him  down,  and 
himself  retreated   a  few   steps.     The  prosecutor 
sprung  on  him  and  seized  him  by  the  collar;  a 
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2^43^  J  scuffle  ensued,  in  which  the  prisoner  struck  the 
prosecutor  across  the  shoulder-blade  with  the 
scythe  and  produced  a  severe  wound,  cutting  the 
flat  end  of  the  bone  in  two. 

It  was  contended  for  the  prisoner  that  he  had 
done  nothing  more  than  he  had  a  right  to  do  in 
self-defence ;  that  having  a  deadly  weapon  law- 
fully in  his  hand,  he  had  a  right  to  use  it  against  a 
person  attacking  him,  especially  after  the  warning 
he  had  given.  The  use  of  the  sc}rthe  in  self-de- 
fence was  to  some  extent  lawful ;  and  the  recent 
statute,  1  Vict.  c.  85.,  notwithstanding  the  omission 
of  the  proviso,  ^^that  in  case  death  had  ensued  the 
offence  must  have  amounted  to  murder,**  could 
never  have  been  intended  to  make  a  party  guilty 
of  felony  in  using  too  much  violence  in  his  own 
defence  against  a  clear  wrong-doer. 

Cresswell  J.  in  summing  up,  said  : — The  law 
is  perfectly  clear.  It  is  quite  true  that  under  the 
repealed  statutes  on  this  subject  the  facts  must 
have  been  such  that,  if  death  had  ensued,  the 
offence  would  have  amounted  to  murder.  That, 
however,  is  not  so  now ;  and  the  recent  act  having 
omitted  the  proviso  alluded  to,  the  Judges  have 
determined  that  the  facts  will  bring  a  case  within 
this  statute,  if  the  offence  would  have  amounted  to 
manslaughter  in  case  death  had  ensued,  (a)  — If  the 

(a)  Afum.  2  Mood.  C.  C.  40. 
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act  was  done  unlawfuUy  and  maliciously,  that  is,  1843. 
without  lawful  excuse  and  intentionally,  it  is 
enough.  Maliciously  does  not  mean  with  premedi- 
tated malice,  as  in  murder ;  an  intention  to  do  the 
mischief  unlawfully  wiU  satisfy  the  statute.  Now  in 
order  to  render  a  case  of  homicide,  committed  with 
a  deadly  weapon,  lawful  on  the  ground  of  self- 
defence,  it  must  appear  that  the  party  retreated  as 
far  as  he  possibly  could,  and  then  only  used  the 
weapon  to  avoid  his  own  destruction.  It  is  im- 
possible to  contend  that  the  prisoner  was  so  driven 
to  use  the  scythe  in  this  case ;  the  offence  would 
have  amounted  to  manslaughter  if  death  had  ensued, 
though  certainly  not  an  aggravated  one ;  and  there- 
fore you  will  be  bound  to  say  that  the  prisoner  is 
guilty,  if  you  believe  he  really  intended  to  do 
grievous  bodily  harm. 

The  facts  were  then  commented  on  as  to  the 
intent,  and  the  jury  found  the  prisoner  guilty  of  an 
assault ;  but  of  the  felony. 

Not  guilty. 

Rawlinson  for  the  prosecution. 
Moody  for  the  prisoner. 
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COMMON  PLEAS. 


1843. 
Guildhall, 

July  3.  CHAPCOTT  V.  CURLEWIS. 

^rVslnr     Assumpsit  by  indorsee  against  drawer  of  bill  of 
Exchange,  ig-  exchange,  indorsed  to  one  Nicholson^  and  by  him 

norant  of  the  ,         -   .      .  ^ 

drawer's  ad-      tO  the  plaintiff. 

uMbVto  give  ^^^^ '  N^  notice  of  dishonour. 
!h™d"i8honof  ^^^^  ^*''  became  due  on  Saturday  the  28th  of 
of  the  Bill,  is  May.  The  plaintiff  living  in  Hatton  Garden,  and 
make  enquiry  not  knowing  the  address  of  the  defendant,  did  not. 
JromStlJtr*  apply  to  Nichoho7i,  wlio  lived  in  Bow  Street  Covent 
?\^^^*  ^'"fe  Garderiy  until  half  past  eleven,  on  Monday  night, 
he  means  to     for  the  address  of  the  defendant ;  NichoUan  then 

hold  the  ' 

drawer  liable. 
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told  him  that  the  defendant  was  a  tailor,  in  Hen^       IS^S. 
rietta  Street^  and  the  plaintiff  sent  a  notice  of  the   chapcott 
bill  being  dishonoured  to  him,  on  the  Tuesday         ^ 
morning,  which  reached  him  in  thie  course  of  the 
same  day. 

HogginSj  for  the  defendant,  submitted  that  the 
notice  was  too  late. 

Talfburd  Serjt.  The  plaintiff  was  not  bound  to 
take  any  step  on  the  Saturday  when  the  bill  fell 
due.  On  the  Monday  he  could  not  give  notice  to 
the  defendant,  not  knowing  his  address :  notice 
at  any  time  of  that  day  would  have  been  suffi- 
cient, had  he  been  in  a  situation  to  give  it ;  and  it 
is  reasonable  that  he  should  have  the  same  time 
for  making  the  enquiry  as  to  the  defendant's  ad- 
dress, that  he  would  have  had  for  giving  notice. 

TiNDAL  C.  J.  I  think  the  notice  was  too  late ; 
the  plaintiff,  if  he  meant  to  look  to  the  defendant, 
and  not  to  his  own  immediate  indorser,  ought  to 
have  made  prompt  efforts  to  ascertain  where  the 
defendant  was  to  be  found.  Looking  to  the  fact 
that  all  the  parties  reside  in  the  same  town,  I 
think  it  was  the  duty  of  the  plaintiff  to  have  made 
his  enquiries  so  as  to  admit  of  his  giving  the  de- 
fendant notice  on  the  Monday. 


Nonsuit. 


Talfourd  Serjt.  for  the  plaintiff. 
Hoggins  for  the  defendant. 

VOL.    II.  L   L 
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GajLDHALL,  JEANS  V.  WHEEDON. 

iimiDary°hM!i^  Case  foF  a  malicious  prosecution. 

ing  of  a  case, 

trate's  clerk  The  defendant  had  made  a  charge  against  the 
down  what  a    Plaintiff  before  a  magistrate,  the  hearing  of  which 

but"ne?trr*'  ^^^  ^^  '^^  ^^^'  ^"^*^"^^»  adjoumed,  and  on  a  sub- 
witness  nor  sequent  occasion  the  case  was  heard,  and  the 
signed  it  :1ieid  depositions  wcrc  gonc  through,  taken  down,  and  the 
^tn^  Mid*^  plaintiff  committed  for  trial.  A  magistrates  dcA 
might  be         attended  on  the  first  occasion  and  took  down  what 

proved  by  any 

one  who  heard  the  defendant  said,  but  the  defendant  did  not  sign 

him,  without      .  j-j  ^i  •  a.     .l 

producing  the  it,  nor  Ola  tiie  magistrate. 

clerk's  note. 

Bompas  Serjt.  objected  that  parol  evidence  was 
inadmissible  of  what  the  defendant  said  on  the 
first  occasion,  and  that  the  writing  must  be  pro- 
duced. 


Cresswell  J.  I  know  from  the  depositions  re* 
turned  to  me  at  the  assizes,  that,  in  practice  when  a 
case  is  adjourned,  the  depositions  are  not  regularly 
reduced  to  writing  under  the  statute  ;  and  I  think 
that  parol  evidence  is  admissible  here  of  what  was 
said  on  the  first  occasion.  If  two  persons  are  pre- 
sent on  the  examination  of  a  witness,  and  one  takes 
a  note  of  what  the  witness  says,  and  the  other 
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does  not,  the  latter  is  as  competent  as  the  former  18*3. 

to  prove  what  he  heard.  Jeans 

Verdict  for  the  plaintiff,  (a) 


V. 

Wheeoon. 


Talfourdi    ByleSj   Serjts.,  and   Hance   for  the 
plaintiff. 

Bompas  Serjt.  and  Doane  for  the  defendant. 


(a)  See  Bex  v.  Hanisy  1  Mood.  C.  C.  R.  3S8. 

The  fact  of  a  conversation  or  transaction  being  reduced 
into  writing,  furnishes  no  general  principle  for  excluding  other 
evidence  of  the  conversation  or  transaction  than  the  writing. 
Such  evidence  is  bj  np  means  necessarily  secondary  to  the 
writing.  Judges  take  notes  of  the  evidence  given  on  trials, 
yet  the  evidence  may  be  proved  from  recoUection,  even  on  an 
indictment  for  perjury.  (Rotolei^a  Case,  Moody's  C.  C.  R.  111.) 
The  exclusion  must  be  founded  either  on  the  agreement  of 
parties,  or  on  the  requirements  of  some  particular  law.  When 
parties  reduce  into  writing  the  terms  of  an  agreement,  or  ac- 
count of  any  other  transaction,  as  between  themselves  such 
writing  must  be  produced,  and  in  the  case  of  an  agreement, 
cannot  be  contradicted,  or  even  added  to  by  parol  evidence ;  for 
it  is  a  reasonable  presumption  that,  though  other  things  were 
said  or  done  besides  those  recorded  in  the  writing,  the  parties 
concurred  in  treating  those  other  things  as  not  essential  parts 
of  the  agreement  or  transaction.  But  this  reasoning  does  not 
apply  to  third  parties.  There  may  well  be  occasions,  either 
civil  or  criminal,  in  which  others  may  have  an  interest  in  proving 
what  really  passed,  and  there  is  no  reason  why  the^  should  not 
be  permitted  to  prove  it,  from  the  memory  of  witnesses,  without 
producing  the  writing.  Where  matters  are  required  to  be  re- 
duced into  writing  by  statute,  either  for  the  purpose  of  giving 
validity  to  the  transaction,  or  for  the  purpose  of  evidence,  the 
writing  may  be  considered  the  primary  evidence,  and  must  be 
produced.  But  questions  may,  even  in  these  cases,  arise,  as  to 
the  extent  to  which  other  evidence  is  to  be  excluded ;  in  the 
determination  of  which,  the  necessity  of  the  case  in  some  in- 
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Jeans 

V. 

Wheedon. 


stances,  the  purposes  of  the  enactment  in  others,  most  be  looked 
to.     Thus,  judicial  records  are  not  only  primary,  but  from  their 
nature  conclusive,  evidence  of  the  decisions  of  courts  of  jnstioe. 
The  Statute  of  Frauds  requires  certain  agreements,  &c,  to  be  in 
writing,  to  give  them  validity ;  and  it  may  be  laid  down  as  a 
general  rule,  that  in  cases  falling  within  that  statute,  the  agree- 
ment cannot  be  added  to,  explained,  or  contradicted  by  parol 
The   statutes  I  &  2  PA.  &  ilf.  &  7  Geo.  4.  c.  64.   require  the 
examinations  of  witnesses  and  prisoners  to  be  reduced  into 
writing,  and  parol  evidence  of  what  either  of  them  said  when 
under  examination,  cannot  be  reoerred  in  tbe  first  instaheeoii 
the  criminal  trial,  prelimdnary  to  w)iieh  the  examiontjon  was 
taken.    But  even  on  such  criminal  trial,  evidence  is  admissible 
by  way  of  explanation,  or.  to  prove  that  the  party  madq^  otftf^ 
statements  besides  those  reduced  into  writing ;  otherwise,^  ^e 
safety  of  prisoners,  and  the  credit  of  witnesses)  ^ould  defend 
on  the  honesty  and  aocuracy  of  the  derks  who  jfcaki  the  examin- 
ations ;  and  instances  (not  occurring  on  such  crin;upaJ)|  trud^foaj 
perhaps  arise,  in  which,  what  a  witness  said  b^qre  a  magistnUe^ 
might  be  given  in  evidence  against  him  without  even  produdng 
the  written  examination;  at  all  events,  it  maybe  added  to  yr 
explained,  and  that  even  by  shewing  othei:  things  sa^ly  f&^^f^ 
to,  and  part  of,  the  matters  for  which  the  examination  was 
taken.     (  Venafra  v.  Johnson^  1  Moo.  h  R.  316.)    In  the  prin- 
cipal case  it  was  not,  perhaps,  necessary  that  the  ataitement^ 
parol  evidence  of  which  was  objected  to  (viz*,,  state^^eota  -mpi^ 
by  the  defendant  on  the  first  occasion  pf  his  go^ig  .before  the 
magistrate),  should  have  been  reduced  to  writing  at  all ;  but 
even  if  the  entire  examination  of  the  witnesses,  and  the  com* 
mittal  of  a  prisoner,  take  place  at  the  same  time^  it  /v^]l|dd  qeeiii 
most  inconvenient  as  well  as  unreasonable  to,  make  tlie  ^fJ^t\g^ 
examination  conclusive,  as  to  all  the  preliminary  statements, of 
the  witnesses  on  which  it  is  founded.    In  practice,  the  Wibi^ss^ 
are  allowed  to  tell  their  stories  in  their  own  way,  and  whattke 
magistrates  or  their  clerks  consider  to,  be  the  e£JQCt,  js  w^itteqi 
down  and  then  read  over  (it  is  true)  to  the  examinant ;  but  it 
is  scarcely  to  be  expected  that  he  should  be  very  exact  in  ob- 
serving inaccuracies.    To  this  it  may  be  added^  that  matteit 
may  have  been  stated  which  were  reasonably  omitted  from  the 
written  examination,  in  consequence  of  their  itppe^irfng  at  the 
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time  insignificant,  though  their  connection  with  facts,  subse-         184«3. 
quently  brought  to  light,  may  have  rendered  them  of  the  utmost 
importance. 


ADJOURNED  SITTINGS  IN  THE  EXCHEQUER. 


SADLER  and  Others  v.  BELCHER  and  Others,  Guildhall. 
Assignees  of  WHITMORE  and  Others.  "^"'^  ^' 

Trover  for  a  500/.  Bank  of  England  note.  By  the  custom 

-  of  a  bank 

riea  1.    Not  guilty.  money  paid 

2.  That  the  plaintiffs  were  not  possessed,  &c.  jUg  hours,  was 
The  defendants  were  assignees  of  the  estate  and  ^arate'piace^^ 
effects    of   Messrs.  TVhitmoret    TVellSj    and   Co.  deposit,  and 

1  ^  \        n     -r  -»    n       entered  ra  a 

who  on   the  29th  of  June,  a.  d.   1841,  and  for  counter-book, 
many  years  previously,  carried  on  business  in  Lom-  ried"o  ^' 
bard  Street  in  the  city  of  London,  as   bankers,  customer's 

*'  '  account  till 

The  plaintiffs  on  that  day  were,  and  for  many  years  "«*  day :  — 

where  a  cus~ 

previously  had  been,  customers  of  Messrs.  FFliit'  tomer  paid  in 
more,  Wells,  and  Co.,  and  on  the  said  29th  June  l^^^l^^^ 
the  plaintiffs  had  an  account  with  Messrs.  PThit^  Shf  *'''""' 
more,  Wells,  and  Co.  as  their  bankers,  the  balance  banker  having 
of  which  account  then  was  in  favour  of  the  solved  not  to 
plaintiffs,  independently  of  the  bank-note  in  qiies-  ^ab.^pia^^ 
tion  in  this  action.     The  course  of  business  at  the  '*»enotein 

such  separate 

bank  of  Messrs.  Whitmore,  Wells,  and  Co.,  was  place  of  de- 
to  close  the  business  of  the  day  at  five  o'clock,  and  carrying  it  to 
then  to  make  up  their  books  and  accounts  of  all  [^e  customs, 

and  next 
morning  stopped  payment,  and  became  bankrupt,  the  bank  note  was  hekl  to  rennain  the 
property  of  the  customer. 
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monies  received  or  paid  in  the  course  of  the  day, 
before  that  hour.  It  was  also  their  custom  of 
business  at  five  o'clock  to  draw  in  the  counter- 


Sadlbr 

V. 

Belcher 
and  Others,   book  a  line  under  the  last  entry  of  monies  received 

prior  to  that  hour,  during  the  day,  and  after  that 
hour  not  to  pay  any  cheques  which  might  be  pre- 
sented ;  but  to  receive  any  money  which  might  be 
brought  and  deposit  it  in  a  separate  place  where  it 
could  not  become  mixed  with  the  receipts  of  the 
day,  and  to  enter  the  sums  so  received  after  five 
o'clock,  together  with  the  names  of  the  persons  on 
whose  account  they  were  paid  in,  in  the  counter- 
book  under  the  line  so  drawn  as  aforesaid,  but  not 
to  take  into  the  account  of  the  receipts  of  that  day 
any  money  so  received  after  five  o'clock,  nor  to 
enter  it  in  any  other  book  than  in  the  counter-book 
under  the  line  as  before  stated,  until  the  following 
day,  when  such  money  was  entered  in  the  books 
and  taken  into  account  as  part  of  the  receipts  of 
such  following  day ;  and  when  money  was  so  paid 
in,  the  customer  was  entitled  to  draw  upon  it  at 
the  opening  of  the  bank  on  the  following  morning. 
The  counter-book  was  a  book  in  which  an  entry 
was  made  of  all  monies  paid  in  to  the  bankers  as 
the  same  were  paid  in,  and  was  always  resorted  to 
to  ascertain  whether  money  had  been  paid  in  by  a 
customer  during  the  day,  before  a  cheque  of  such 
customer  was  dishonoured.     The  same  course  of 
business    appeared   to  be  pursued  in   the  other 
London  banks,  varying  only  in  the  circumstance 
that  in  some  London  banks  no  entry  is  made  in 
the  counte^book   of  monies    received  after  five 


AFTER  TRINITY  TERM,  6  VICT.  491 

o'clock  until  the  following  day,  but  such  monies       i®*^. 

are  deposited  in  a  separate  place  and  marked  with      Sadler 

the  name  of  the  party  on  whose  account  they  are    „    ^• 

.  r      J  J  Belcher 

pwd  m.  .  and  Others. 

Before  five  o'clock  on  the  said  29th  June^ 
Messrs.  Whitrmre^  fFells,  and  Co.  had  resolved 
to  close  their  bank  after  five  o'clock  on  that  day, 
and  not  to  open  it  again  for  business,  and  at  five 
o'clock  on  the  said  29th  June  a  line  was  drawn  in 
the  counter-book,  under  the  last  entry  of  monies 
received  during  that  day. 

After  five  o'clock  on  the  said  29th  June  the 
plaintiffs  sent  their  clerk  tp  Messrs.  Whitmore^ 
WeUSf  and  Co.'s  bank  with  the  500/.  bank  note 
in  question,  to  be  paid  in  to  their  credit  The 
bank  note  was  received  by  a  clerk  of  Messrs. 
Whitmore^  Wells^  and  Co.,  and  at  the  time  he  so 
received  it  he  told  the  plaintiffs'  clerk  from  whom 
he  received  it  that  it  would  not  be  taken  into 
account  that  day.  The  bank  note  was  then 
deposited  by  the  clerk  who  received  it  in  a 
separate  place,  where  it  could  not  become  mixed 
with  the  monies  which  had  been  received  before 
five  o'clock  on  that  day,  and  the  amount  of  the  said 
bank-note,  together  with  the  names  of  the  plaintiffs, 
were  entered,  in  the  usual  way,  in  the  counter-, 
book,  under  the  line  so  drawn  as  aforesaid,  but  the 
bank-note  was  not  ever  entered  in  any  other  book 
belonging  to  Messrs.  JVhitmore,  TVelU,  and  Co.,  nor 
was  it  in  any  way  (except  in  the  manner  before 
mentioned)  carried  to  the  account  of  the  plaintiffs, 
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184S.  nor  was  it  entered  in  the  plkintiflS^  ^p^S  l^ot, 
^^^[!]^^^  which  was  afterwards  tnade  up  t6  ^ttie  590lh  -tif 
;^.  -Jttwe  1841/  Uesst^.'WMimote,  JS'^j^'afld  Ctt. 
lirtdMO^^hi.  never  opened  their  bank  for  business' aft^iAe  satA 
29th  of  Jw/i^,  and  on  the  30th  of  Jt/^t?  1841  they 
stopped  payment,  attd  c'6bibftte!d  ih'^titf  ba^ 
ruptcy.  At  ten  o^'clock  oh  the  inoAiitig"df  th^  sdd 
<30th  of  June,  the  plaintiff^  a^eid  tbhtt^ie'^^^iik. 
ribte  in  question  rettirried'%  tlietb,  iUid' Wt^fe!  to- 
formed  that  the  bankers  wotdd  hatVfe  retiurn^l^ 
but  that  they  thought  it  had  bett^  Viit  iiiilil  trie 
official  Assignee  was  cohstiited.  Oil  the  1st  of  #ttfy 
1841,  a  fiat  in  bankruptfcy  waai  issued  ^^gAtt^iWHA- 
more.  Wells,  and  Co;,  and  the  defendants,  as  thttrlBfe- 
signees,  took  possession  of  the  bank-note  in 
question,  and  converted  the  same  to  their  t>wn  use 
For  the  plaintiffs  it  was  contended,  that  as  the 
note  had  never  been  carried  to  thear  ei*edlt  wilbtl  the 
bank  of  Messrs,  fFTiitmor^,  Wells,  and  Co.,  at  the 
time  when  the  act  of  bankruptcy  was  <x)ramtttecl, 
JVhitmore,  Wells,  and  Co., 'WOuW  have  been  pet- 
fectly  justified  in  returning  it^  and  were  boundto 
return  it  to  the^  plaintiffs  when  it  was  demanded  on 
the  Aioming  of  the  30th  of  June :  and  3^o>ffip»^  v. 
(3^'fe*  (o)  and  27i/e^?  v/ G^fe^  weiie  dted,  tAfe  fettter 
of  which  was  Said  to  be  almost  precist^Iy  iilijibrnt  it 
was  an  action  for  money  had  arid  received,  broiight 
against  the  assignees  of  Warwick  and  Co.,  ^t)  wfere 


(a)  2  B,  &  C..423. 
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Ijftpfcers  iij  ^ancasfdre  ;.  and  ,the  ^ts  were,  that  the       i84S. 
plaintiff  had,  ^ftei:  bankipg  hours,  deposited  a  jarge 

j^Ufi  ,q£.  monej\with  the  ipanager  of  Warmck  and 

iCa's,bank,3t  their  place  of  businesa.  The  manager  ^'ptb^ 
Jtnpwing  that  the  bank  was  on  the  eve  Estopping, 
aUboug^.no  resolution  tp  that  effect  had  been  for- 

:ifl2illy  come  .tp.by  ^he  bankers,  placed  tl^e  money  m 
9  place  by  itself,  separate  frqa;i  the  funds  qf  the  house, 

^d.tl^e  b^qk  never  after , that  day  opened  fpr  busi- 
lYqsiS. :  The  action  came  on  to  be  tried  before  the 
^f  d  CJbief  Justice  Abbott  at  the  LanfiaUer  ^izj^s, 

.  jui\tl^  suipmer  of  18SS,  and  that  learned ^Judge  was 

.qfvQpinicin  th^  the  plaintifi^was  entitled  to  recover. 
J^ere  the  case  is  stronger  against  the  assigixees,  for 
a  resolution  to  close  their  business  had  be^n  come 
to  by  the  bankers  before  the  bank-note  was  paid 

.in.-,,  .    =    ..... 

..  '  Upon  its  being  distinctly  proved  by  the  plaintiffs' 
eyidepce^  that  the  bank-note  was  paid  ^n  afler  five 
lo*clo<ikj.  and  that  Whitmore  JVelU  and  |Co*  had 
h^Qve  ,then .  determined  not  tp  carr^^  on  tj^e^ir  bwi- 

:)li^83 1  after  that  day, 

,    Lord  A\3iNGER  C,  B.  expressed  a  strong  opinion 

ithat  the  plaintiflfe /were  entitled  tp  -recover*    His 

viLordship  observed  that  the, note  had  never  been 

t.^iixed  with  the  assets  of  jthe  house,  nor  had  the 

amount  ever  been  carried  to  the  credit  of  the 

plaintiffs  in  the  bankers'  books  ;   and  having  been 

placed  apart  by  the  bankers,  after  they  had  come,  to 

a  resolution  not  to  open  their  bank  again,  it  must  be 
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1 84».  taken  that  they  dealt  with  it  as  property  held  by  them 
Sadlkb  o°  behalf  of  the  plaintiffs,  unless  some  unlooked-for 
„    ^^         contingency  should  occur  before  the  next  morning 

BkLCHER  ,.,.,  lit  1  f-  1- 

and  Others,  which  might  enable  them  to  alter  their  resolution. 
It  was  therefore  .like  the  case  of  Atkins  v.  Bar- 
wick,  (a)  There,  a  trader  had  bought  goods  of  a 
creditor,  but  finding  he  was  in  failing  circum- 
stances, and  could  not  pay  for  the  goods,  he  put 
them  aside  in  the  hands  of  a  third  party,  giving 
notice  to  the  creditor  that  he  had  done  so  ;  and  it 
was  held  that  they  did  not  pass  to  the  assignees  of 
the  purchaser.  And  Lord  Mansfield,  in  a  subse- 
quent case,  remarked,  that  if  the  trader  had,  under 
such  circumstances,  kept  the  goods,  it  would  have 
been  a  very  dishonest  act  (6) 

Sir  F.  Pollock  A.  G.,  for  the  defendants,  said  he 
had  been  of  counsel  for  the  plaintiff  in  the  case  of 
Threlfal  v.  Oiles^  cited  on  the  other  side,  and  he 
did  not  think  that  afler  the  intimation  of  his  Lord- 
ship's opinion  he  should  be  justified  in  continuing 
the  defence.     He  therefore  submitted  to  a 

Verdict  for  the  plaintiffs. 

Erie  and  Fitzherbert  for  the  plaintiffs. 
Sir  F.  Pollock  A.  G.,  and  Peacock  for  the  de- 
fendants. 


(a)  1  Str.  165. 

(6)  See  Harman  v.  Fishen  1  Cowp.  125. 
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DURHAM. 
Coram  Cresswell  J. 


The  MASTER  WARDENS  and  SOCIETY  of  ms. 

the  Art  and  Mystery  of  APOTHECARIES  of  ^^^^J^ 

the  City  of  London,  Plaintiffs,  v.  LOTINGA,  July  si/ 
Defendant 

This  was  an  action  of  debt  to  recover  penalties  a  surgeon 
incurred  by  the  defendant,  under  55  O.  3.  c.  194.  J^r  m^"S« 
s.  20.,  for  practising  as  an  apothecary,  without  '"  the  cure  of 
having  obtained  a  certificate  as  directed  by  the  act.  without  being 

subject  to  the 
penalties  of 

The  first  count  alleged  that  afler  the  1st  day  of  ^^f^:^ 
August^  1815,  mentioned  in  the  act,  to  wit,  on  &c.,  g^-  3.  c.  194.), 
the  defendant  (not  being  a  person  who  on  or  be-  right  to  do  so 
fore  the  said  1st  day  oi  August  was  actually  prac-  Int^^^^.^^ 
tising  as  an  apothecary)  did  act  and  practise  as  an  ®**^  "°^  "*: 

°  *^  .  quinng  surgi- 

apothecary  in  England  (that  is  to  say)  by  then  and  cai  treatment, 
there,  as  such  apothecary,  attending  and  advising,  or  consump-* 
and  furnishing  and  supplying  medicines  to  and  for  ^*°"' 
the  use  of  one  Ann  Pace,  without  having  obtained 
such  certificate  as  by  the  said  act  is  directed,  con- 
trary to  the  form  of  the  statute,  &c.,  whereby,  &c. 
There  was  another  count  in  the  same  form,  only 
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Company 

V. 
LOTINGA. 


alleging  one  John  Palmerhf  to  have  been  the  party 
advised  and  supplied  with  medicine;  and  five  other 
counts  in  the  same  form,  only  vaiying  the  name 
of  the  parties ;  and  there  was  a  general  count  at 
the  end,  stating  that  the  defendant  acted  and  prac* 
tised  as  an  apothecary,  by  then  and  there,  as  such 
apothecary,  attending  and  advising,  and  supplying^ 
and  furnishing  medicine  to  and  for  the  use  of  divert 
and  very  many  persons  without  having  obtained 
such  certificate  as  by  the  said  act  is  dij*ected,  con- 
trary, &c.,  whereby,  &c. 

Plea,  Not  guilty y  by  statute  (21  Jac.  !•  c.  4.) 
It  appeared  that  the  defendant  was  a  foreigner, 
who  resided  with  a  person  represented  to  be  bis 
uncle,  in  the  town  of  Bishop  Wearmouth  ;  and  in 
regard  to  the  first  count,  the  evidence  was  that 
^nn  Pace  had  been  afflicted  with  a  consumption 
for  some  months  before  November  1842,  when 
the  defendant  was  called  in  to  attend  her ;  he  at- 
tended her  till  the  January  following,  when  she 
died  ;  he  was  accustomed  to  desire  the  mother  of 
the  deceased  to  go  to  his  house  for  the  medicine^ 
and  upon  her  doing  so  the  defendant  gave  some 
directions  to  his  uncle  in  a  language  which  the 
witness  could  not  understand  ;  the  uncle  then  went 
into  another  room  and  brought  some  medicine 
in  bottles,  which  the  defendant  examined,  and 
smelt,  and  said  it  was  all  right,  and  put  labels  on 
the  bottles,  containing  directions  how  the  contents 
were  to  be  used ;  and  after  the  death  of  Ann  Pace 
the  mother  received  from  the  uncle  a  bill,  in  ^e 
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following  form,  which  was  partly  engraved  and       18*3. 

partly  in  the  defendant's  handwriting: —  Apothe- 

caries' 

^*  Mr.  Pace  to  Mr.  Lotinga^  Surgeon,  &c.  r. 

£     S.      d,       I^TINGA. 

*^  Bill  delivered      -  .  -        . 

**  Medicines,  &c.,  from  1st  Nov.  1842,  to 

2dJantMrt/j  1848  -  -        -  3  18    0 

*^  Journeys-'  * 

'^Surgery       '        - 

"Fees       -  .  -  ^        . 

"  Account  for  Servants 


"  Attendance 
Particulars  if  required/' 


3  18    0 


'In  regard  to  the  second  count,  it  appeared  that 
tfi6  defendant,  at  the  request  of  a  Mr,  Robsoriy  at- 
tetid^d  a  boy,  John  Valmerly^  for  a  complaint 
which  he,  the  defendant,  said  was  inflammation  of 
die  chestj  and  the  defendant  used  to  visit  him  at 
the  hbuse  of  the  boy,  and  said  he  would  send  some 
medicines,  which  were  in  fact  afterwards  brought 
by'  his  setvarit ;  amongst  other  things,  he  directed 
Ifeedhe^  to  be  applied,  arid  sent  some,  for  which 
the  boy*s  father  paid  him  4.9.  He  afterwards  sent 
iti  a  bill  as  follows :  "  Mr.  XiotingcHs  charge  for 
medicine  and  attendance,  from*  5th  of  March  till 
the  30th  o?  Marchj  1843,  on  Mr.  Rohson  for  Mr. 
PAlmerly's  son,  1/.  17*." 

'  The  plaintiffs*  counsel  then  tendered  evidence 
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(on  the  last  count)  that  the  defendant  in  the  moDth 
of  January  184S«  had  attended  one  Lanceht  Ap^ 
pleby  for  a  paralytic  affection  ;  that  the  defendant 
supplied  ten  bottles  of  medicine^  some  to  be  used 
as  embrocations,  some  to  be  taken  internally ;  and 
that  he  sent  in  a  bill  charging  1/.  ^s.  for  medidnes, 
and  IQs.  6d.  for  attendance. 


DundaSf  for  the  defendant,  objected  that  this  evi- 
dence could  not  be  received ;  the  case  of  Appleby 
was  not  referred  to  in  any  of  the  seven  first  counts, 
and  the  last  count  was  too  general ;  it  would  be  a 
great  hardship  on  the  defendant  if  he  were  thus, 
without  notice,  suddenly  required  to  explain  the 
circumstances  of  any  transaction  which  the  plain- 
tiffs might  bring  forward  as  a  case  of  practising  as 
an  apothecary. 

The  learned  Judge,  however,  ruled  that  the 
evidence  was  admissible ;  it  was  impossible  to  say 
that  the  evidence  tendered  did  not  tend  to  es- 
tablish the  facts  charged  in  the  eighth  count ;  and 
if  that  count  was  open  to  any  objection  on  the 
ground  of  its  generality,  an  objection  of  that  nature 
could  not  be  urged  in  this  stage  of  the  proceed- 
ings. 

The  evidence  was  accordingly  received. 

Dundas  then  went  to  the  jury  upon  the  facts, 
and  contended  that  the  instances  of  practice  relied 
upon  by  the  plaintiffs  were  all  cases  in  which  the 
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defendant  had  practised  not  as  an  apothecary,  but 
as  a  surgeon  ;  he  had  so  described  himself  in  his 
bills,  and  the  cases  themselves  were  properly  of  that 
kind.  The  first  case  proved  (of  consumption)  was 
known  to  require  surgical  treatment,  by  bleeding, 
&c.  i  and  so  was  the  second,  in  which,  in  fact» 
leeches  had  been  applied ;  and  in  the  last  in- 
stance, that  of  Appleby,  the  defendant  (whether 
correctly  or  not)  had  treated  the  disease  as  one  to 
be  cured  by  external  applications.  He  also  con» 
tended  that  there  was  evidence  that  the  defendant 
supplied  the  medicines  rather  as  a  chemist,  than  as 
an  apothecary. 


184d. 


Apothe- 
caries' 
Compaoy 

LOTIVOA. 


Cresswell  J.  to  the  Jury.  The  sole  question  is, 
whether  the  defendant  has  practised  as  an  apothe- 
cary, for  it  is  not  pretended  that  he  had  obtained 
any  certificate  authorizing  him  to  do  so.  Now  I 
apprehend  that  an  apothecary  is  a  person  who  pro- 
fesses to  judge  of  internal  disease  by  its  symptoms, 
and  applies  himself  to  cure  that  disease  by  medi- 
cines ;  and  if  you  think  the  defendant  has,  in 
either  of  the  cases  proved  before  you,  acted  in 
that  way,  I  recommend  you  to  find  your  verdict 
for  the  plaintiffs.  The  mere  fact  of  the  defendant's 
having  supplied  medicines,  does  not  necessarily 
show  that  he  practised  as  an  apothecary;  for  a 
surgeon  may  lawfully  do  that,  if  the  medicines  are 
administered  in  the  cure  of  a  surgical  case.  If,  for 
instance,  in  the  case  of  a  broken  leg  it  becomes 
necessary  to  administer  medicine,  no  doubt*  the 
surgeon  may  lawfully  do  so ;  but  on  the  other  hand, 
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if  a  surgeon  takes  upon  himself  to  cure  a  fever,  he 
steps  out  of  his  lawful  province,  and  is  not  author- 
ized to  administer  medicine  in  such  a  case.  You 
then,  on  the  whole,  are  to  say  whether,  in  the  in- 
stances proved  before  you,  the  defendant  acted  as 
an  apothecary,  or  as  a  surgeon.  Take  the  case  of 
Ann.  Pace.  It  is  said  that  hers  was  a  surgical 
case ;  but  can  a  consumption  fairly  be  so  classed  ? 
how  does  the  medical  attendant  judge  of  it  ?  surely 
by  the  s)rmptoms  of  the  patient  in  regard  to  the  in- 
ternal functions  of  the  body ;  and  how  does  he 
apply  himself  to  cure  it  ?  not  by  manual  operation 
externally,  but  by  the  admmistration  of  medicine  in- 
ternally. Apply  the  same  test  to  the  other  instances, 
andif  inany  of  them  you  think  that  the  defendant  was 
acting  as  an  apothecary,  you  must  find  your  verdict 
accordingly.  But  then  it  is  said,  if  he  did  not 
supply  the  medicines  as  a  surgeon,  still  he  did  not 
supply  them  as  an  apothecary,  but  as  a  chemist 
But  a  chemist  is  one  who  sells  medicines  which  are 
asked  for,  whereas  if  you  believe  the  evidence,  the 
present  defendant  himself  selected  the  medicines, 
and  determined  on  which  he  ought  to  give. 

Verdict  for  the  plaintiffs  on  the  first  count,  the 
plaintiffs  not  seeking  to  recover  more  than  one 
penalty. 


PFortley  and  Robinson  for  the  plaintiffs. 
Dundas  and  JR.  Ingham  for  the  defendant. 


See     Allison    v.    ffaydon,     4  Bing.    619.;    Apothecariei' 
Company  v.  Greenhough^  1  Q.  B.  K.  799. 
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^  i        i      BOWMAN  «;it  BOWMiANv         .       .   S''''"'';^' 

August  10. 

xm^  ■  w^  an  issoie  devisavii  ml  noni  directed  by  Where  on  the 
the  Co*rt  of  Chancerry.  w=        j  i-    .;».  i.  issue^d^ritavu 

"  The*  win  was  attested  by  two'witnessesi    Tlie  Jhlc^uS 
pkmtiffi  vrho  haid  to  wpport  the  will;' called  one  of  ^^f"??"?'  ^^^ 
the  two  witnesses,  whcf  -  d^pdfiied  *  that  lip/  his  jadg-  obedience  to 
meffit,  the  testator^  at  the'time  of  executing;  the  tbat'coun, 
will,  was -of  tound  and'dhposing^iiHpd^  >  H&tiben  ^onj®^. 
cialledthe  bther  attesting  witiiess^  Nli^ho  sUd  on  his  testing  wit- 
exaniination  in  chiel^  that  he  considered  the  (testa-  gives  evidence 
tbr  was  not  of  a  disposing  ititnd  when  he  made  the  pidntiff,\he  ^ 
will ;  that  he  thought  so  at  the  time  he  attested  the  JSj'^^^^^ 
will,  but  was  induced  to  attest  it  at  the  request  of  put  questions 

.  ,  ,  tohuninthe 

Othet^.     ■■'       '        ■..•.'.-■-    ;!■-.■:        :.,!    .,:    i  ••  ■'.■•••  nature  of  a^ 

The  <5ounsel  for  the  plaintiff' tbcreopon'  toked  aSn.'^''""'"' 
liini  whether  he  had  not  'iihte  the  death  said,  in  a 
particalar  company,  that  he  fchobght  -the  llertiator 
was  competent  to  make  a  will.  /  -      .  ■ 

Dundai,  for  the  d6fferidarit;  sui)mllted  that^  the 
plaintiff's  totinsd  hadf  m  righ\;  tfiu!^  to  tross-^x- 
amine  his  own  witness,  and  he  cited  the  Queen*s 

voL-n.  "     ''kik'  '  ^'^ '-''' "^^'^'^ 


V, 

Bowman. 
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WatsoTty  contra.  He  is  not  a  witness  called  by 
the  plaintiff,  as  a  person  for  whose  veracity  he 
vouches.  The  present  case  coming  out  of  Chancery, 
the  plaintiff  is,  by  the  practice  of  that  Court,  com- 
pelled  to  call  all  the  attesting  witnesses  to  satisfy 
the  conscience  of  the  Lord  Chancellor.  In  obedi- 
ence to  that  rule  the  plaintiff  has  called  the  second 
attesting  witness,  and  he  proves  to  be  an  adverse 
one ;  but  it  never  can  be  considered  that  by  so 
doing  the  plaintiff  is  debarred  from  sifting  his  tes- 
timony  by  questions  usually  allowed  in  the  case  of 
adverse  witnesses. 

Cresswell  J.  I  think  a  considerable  latitude 
must  be  allowed  in  cases  of  this  kind,  the  witness 
being  rather  the  witness  of  the  Court  than  of  the 
party.     I  think  the  question  may  be  put. 

The  question  was  accordingly  put  and  answered. 
Verdict  for  the  plaintiff. 

W.  H.  Watsorif  Greig,  and  Unthank  for  the 
plaintiff. 

Dundasj  Temple^  and  Ramshay  for  the  defend- 
ant. 
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The  QUEEN  v.  JOHN  NEWTON.  '^Y^^^t 

Augua  18. 

The  grand  jury  having  ignored  a  bill  against  the  Where  the 
prisoner  tor  bigamy,  has  ignored  a 

bill  of  indict- 
ment, a 

Wilkins,  on  his  behalf,  suggesting  that  the  pro-  ^"^"^^^^'^ 
secutors  were  about  to  prefer  a  fresh  bill  against  wnted  at  the 
the  prisoner  for  the  same  offence,  applied  to  the  against  the 
learned  Judge  for  an  order  prohibiting  the  present-  gj^^e^'^'^ 
ment  of  a  second  bill  at  these  assizes  for  the  same  offence.   On 

a  trial  for 

offence ;  and  he  cited  Regina  v.  Humphreys  (a),  bigamy,  the 
where  Patteson  J.  had  expressed  a  strong  opinion  cSrationfde-' 
against  the  presentment  of  two  bills  for  the  same  Jj^^^^f^a 
offence  at  the  same  assize ;  but  prior  marriage 

ma  foreign 
country,  are 

WiGHTMAN  J.    declined  to   make   any  order,  deuce  dTsw-h 
saying  he  could  not  accede  to  the  doctrine  attri-  ^^^^' 
buted  to  the  learned  Judge  in  the  case  cited.  proving  it  to 

^  have  been 

celebrated  ac- 

The  prosecutor  preferred  a  fresh  bill  against  the  £^;^j|?^^^ 
prisoner,  which  the  grand  jury  found  a  true  bill:  country, 
the  prisoner  was  now  tned  upon  it  for  teloniously 
intermariying  with  one  Elizabeth  Kershaw,  on  tlie 
5th  January  J  1840,  Mary  Newton  formerly  called 


(a)  1  Carr.  &  Marsh.  601. 
M  M  2 
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1848.       Mary  Carlisle^  his  former  wife,  being  then  alive. 

^^^^^     It  appeared  that  the  prisoner  returned  fh)m  America 
V.         four  or  five  years  ago,  with  the  woman  described 

Newton.  -^  ^^^  indictment  as  Mary  Carlisle,  and  that  he 
lived  with  her  as  his  wife  for  some  years  after- 
wards;  that  shortly  after  his  return,  he  told  her 
sister  (who  was  called  as  a  witness  for  the  prose- 
cution), that  he  had  been  married  to  Mary  Carlisle 
at  New  York,  by  Dr.  Sinclair,  a  presbyterian 
minister,  and  that  Dr.  M^Laclan  was  present.  It 
appeared  further,  that  he  subsequently  caused  the 
bellman  of  Oldham  to  give  public  notice  (which  he 
did),  that  no  one  was  to  give  credit  to  "  Mary,  the 
wife  of  John  Newton**  It  was  also  proved,  that 
some  time  afterwards,  Mary  Newton,  describing 
herself  as  his  wife,  complained  to  a  magistrate  of 
his  having  ill-treated  her ;  on  which  occasion  the 
prisoner  attended  before  the  magistrate,  and  did 
not  deny  the  alleged  marriage,  but  said  he  could 
no  longer  live  with  her  on  account  of  her  jealousy, 
and  consented  to  allow  her  8*,  per  week  for  her 
maintenance. 

TVilkins  submitted  to  the  learned  Judge  that 
there  was  no  sufficient  evidence  of  the  first  mar- 
riage.  The  prosecutors  were  bound  to  prove  the 
fact  of  the  marriage  in  New  York,  and  that  it  was 
solemnized  according  to  the  laws  in  force  in 
America  concerning  marriage.  Granting  that  the 
prisoner  made  the  declarations  spoken  of  by  the 
witnesses,  they  are  not  sufficient  evidence  of  the 
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first  marriage.  Thus  an  admission  by  a  party  that  ^  184S. 
he  has  been  discharged  under  the  Insolvent  Debtors'  Regina 
Act  is  not  sufficient  evidence  of  that  fact;  for,  ^^  ^- 
though  discharged  de  facto,  the  law  requires  certain 
forms  as  necessary  to  the  validity  of  such  discharge^ 
as  to  which  the  party  cannot  be  supposed  competent 
to  speak  Scott  v.  Clarke,  (a)  So  here,  the  prose- 
cutor should  have  proved  what  the  law  in  America 
is,  and  have'  shown  that  the  prisoner's  first  mar- 
riage was  in  conformity  with  that  law :  whereas  no 
evidence  was  brought  to  inform  the  jury  of  the  law 
of  America^  or  to  show  that  the  mere  solemnization 
of  marriage  by  a  presbyterian  minister  would  amount 
to  a  valid  marriage ;  and  if  the  jury  were  at  liberty 
to  act  on  their  own  irregular  knowledge  on  the 
subject,  he  suggested,  that  in  that  country  mar- 
riage was  a  mere  civil  contract ;  and  there  was  not 
any  evidence  at  all  of  such  a  contract  having  been 
entered  into  by  the  prisoner  and  Mary  Carlisle. 
He  also  referred  to  Wilson  v.  Mitc/iell  (ft),  where 
it  was  held  that  a  declaration  by  a  female  plaintiff 
that  she  was  married,  was  not  evidence  in  support 
of  a  plea  of  coverture, 

WiGHTMAN  J.  consulted  Cresswell  J.,  and  in 
his  summing  up  told  the  jury,  that  the  question 
for  them  was,  whether  they  were  satisfied  by  the 
statements  made  by  the  prisoner  on  the  various 
occasions  referred  to,  that  he  had  been  married  to 

(a)  3  Campb.  226.  (6)  Ibid  393- 
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1843.        Mary  Carlisle  in  America^  and  that  such  marriage 

^^^^     was  a  valid  one  according  to  the  law  of  that  country. 

V'  The  jury  were  to  say  whether,  as  against  the  pri- 

Newton*  •/     •'  t*  c?  *  ^ 

soner,  it  might  not  be  taken,  on  the  faith  of  his 
own  repeated  declarations,  that  the  marriage  had 
been  a  valid  one  according  to  the  law  in  force  at 
New  York.  If  the  jury  were  satisfied  that  it  was, 
they  should  return  a  verdict  of  Guilty  \  and  his 
Lordship  pointed  out  to  them  that  declarations 
hastily  or  lightly  made  were  entitled  to  very  little 
weight  in  such  a  case ;  but  what  the  prisoner  said 
deliberately,  and  when  it  was  obviously  his  interest 
to  deny  his  marriage,  if  he  did  not  know  it  to  be  a 
valid  one,  was  undoubtedly  evidence  entitled  to  the 
very  serious  consideration  of  the  jury. 

Not  Guilty,  (fl) 

Hulton  for  the  prosecution. 

PVilkins  for  the  prisoner. 


(a)  See  1  Russell  on  Crimes  {Greaves*  edition),  pp.  217} 
218. 
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Coram  Cbesswkll  J. 


SCHOLES  V.  CHADWICK.  Liverpool, 

Aug.  21. 

This  was  an  action  on  the  case.  The  declaration  On  an  issue, 
alleged,  that  the  plaintiff  was  possessed  of  a  close,  ^aintiff  had 
and  by  reason  thereof  was  entitled  to  water  his  \l^^^ 
cattle  at  a  pond  in  a  field  of  the  defendant's,  which  fendant'siand, 

the  dcclar* 

adjoined  the  plaintifTs  also;   that  the  defendant  ation  of  a 
wrongfully  drained  off  the  water  from  the  pond,  p^^of  Se"" 
and  that  in  consequence  thereof  a  mare  of  the  ^^^j^g^^^ 
plaintiff,  in  descending  into  the  pond  to  drink,  fell  admissible 

-  1       1         T  1  -I  against  him. 

down  a  steep  bank  and  was  drowned. 
Plea  1.     Not  guilty. 

2.     Denying  the  right  alleged. 

Martin  for  the  plaintiff,  in  proof  of  the  right 
alleged,  tendered  evidence  of  a  declaration  made 
by  a  former  occupier  of  the  defendant's  land.  The 
wife  of  the  occupier  had  requested  him  to  fence  off 
the  pond,  on  account  of  its  being  dangerous  to 
children ;  and  Martin  proposed  to  give  in  evidence 
the  answer  of  the  occupier,  viz.  that  he  could  not 
fence  it  off,  because  the  owner  of  the  plaintiff's 
close  had  a  right  to  water  his  cattle  at  it. 

Murphy  Seijt.  objected  to  the  evidence;  the 
statement  of  a  former  occupier  could  not  be  ad- 
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]9#ft.       mlssible  evidence  against  the  reversiooer.     Bckr 

S^^TS^    the  Prescription  Act,  2  &  3  /Fl  *-  c-  71-,  eren  liie 

acts  of  the  occupier,  if  he  had  oolj  an  estale  £ran 

Chadwick.  y^^  j^ ^,^g^^  jjj ^^^  j^jjj J ^^  re%eraoDer  ;  ajbrtkri^ 

it  cannot  be  maintained  that  his  mere 
should  have  that  effect 

Martin.  The  tenant  is  placed  in 
the  reversioner,  and  represents  the 
and  what  he  says  in  derogation  of  hb  own  ngbts 
and  interest  at  the  time  must  be  admissible  evi- 
dence, though  of  course  the  weight  due  to  it  maj 
be  more  or  less. 

Cres8W£ll  J.  rejected  the  evidence. 

Verdict  for  the  defendant,  (c) 

Martin  and  Pickering  for  the  plaintiff. 
Murphy  »Serjt.  for  the  defendant. 


(a)  See  TiMt  v.  Brtwn,  4  Ad.  &  £.  S78.  (per  Paitemm  J.) 
Before  the  statute,  the  acts  of  tenants  might  be  evidence  agamst 
the  reversioners,  yet  their  naked  declarations  were  not  so. 
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HOWARD  V.  NEWTON,  MARSHALL,  and    Avg.^. 
BALL. 

Xrespass  for  breaking  and  entering  a  dwelling-  in  an  action 
house.    Second  count  for  seizing  and  taking  the  ^i^^erai 
plaintiff's  goods.  i^jfiSr 

having  proved 
one  trespass 

Plea :  general  issue  by  statute.  committed  by 

some  of  the 
defendants. 

The  plaintiff  having  given  evidence  tending  to  JJ^^i^^^ 
connect  the  defendants  Newton  and  Marshall  with  mitted  by 

other  de- 

the  seizure  of  the  goods,  as  mentioned  in  the  fendants^is 
second  count,  and  also  evidence  tending  to  con-  elect,  before 
nect  the  defendant  BaU  with  breaking  and  enter-  J®'^S*°'* 
ing  the  dwelling-house,  as  mentioned  in  the  first  case,a«dn8t, 
count,  but  no  evidence  at  all  to  bring  home  a  joint  fendanu  he 
trespass  committed  by  all  three  defendants,  ^*  ^^^    ' 

Cresswell  J.,  at  the  close  of  the  plaintiff's 
case,  asked  PFtgham  (for  the  plaintiff)  on  which 
trespass  he  elected  to  go  to  the  jury  ? 

PFtgliam  submitted  that  he  ought  not  to  be 
required  to  make  his  election  until  the  defendant 
had  closed  his  evidence.  There  was  already  evi- 
dence of  both  the  trespasses  complained  of  in  the 
declaration,  though  he  had  failed  to  implicate  all 
the  defendants  either  in  the  one  or  the  other  tres- 
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1843.       pass.     This  defect,  however,  might  probably  be 
^^""^^"^^^    supplied  by  the  defendant's  own  evidence. 


V, 


Newton.  Cresswell  J.  I  think  you  are  bound  to  make 
your  election  now.  The  old  authorities  were,  I 
think,  in  favour  of  the  course  for  which  you  are 
now  contending :  but  I  had  occasion  some  time 
ago  to  consider  the  point,  and  I  found  that  of  late 
a  different  practice  has  prevailed.  It  is  so  laid 
down  by  Mr.  Starkie  in  his  treatise  on  Evidence  (a), 
and  Lord  Kenyan  so  ruled  in  a  case  (b)  where  a 
trespass  was  proved  against  two  defendants,  and  the 
plaintiff  afterwards  attempted  to  prove  a  trespass  in 
which  all  the  defendants  were  implicated.  As  soon 
as  the  plaintiff  has  proved  a  distinct  trespass  com- 
mitted by  one  of  several  defendants,  and  by  him 
alone,  and  then  tenders  evidence  of  a  different 
trespass,  he  is  liable  to  be  called  upon  to  make  his 
election. 

TVigliam  thereupon  elected  to  go  for  the  tres- 
passes proved  against  the  defendant  Bally  and  the 
other  defendants  were  acquitted.  The  case  then 
proceeded  as  against  Ball  alone,  for  whom  Martin 
called  evidence. 

Verdict  for  the  defendants  (c). 

Wigham  for  plaintiff. 
Martin  for  defendant. 


(a)  P.  1442.  (6)  Sedley  v.  Sunderland,  3  Esp.  202. 

(c)  See  Tait  v.  Harris,   1  Moo.  &  Rob.  282.    Hitchen  v. 
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Teale^  2  ibid.  SO.  Roper  v.  Harper^  5  Scott,  250.  The  prac- 
tice  of  requiring  a  plaintiff  to  make  his  election  against  which 
of  several  defendants  in  trespass  he  will  proceed,  when  his 
evidence  discloses  no  joint  trespass  committed  by  all  the  de- 
fendants, but  only  separate  trespasses  by  each,  appears  to 
proceed  on  the  assumed  rule  that  in  a  joint  action  agamst  se* 
veral  trespassers,  the  plaintiff  can  only  succeed  against  all  by 
proof  of  a  trespass  in  which  all  were  implicated.  {StarJde 
on  Evidence^  vol.  iii.  p.  1 106.)  Such  has  certainly  been  the 
rule  of  late  years ;  but  it  is  at  least  very  questionable  whether 
there  really  be  any  such  rule,  and  the  older  authorities  appear  to 
warrant  the  position  that  in  such  a  case  the  jury  may  find  one 
of  the  defendants  guilty  of  some  of  the  trespasses,  and  the  other 
defendants  guilty  of  other  trespasses,  and  may  assess  separate 
damages  as  against  each.  (See  Tidds  Pract.  p.  903.  7th  edit., 
and  the  cases  there  cited).  The  distinction  appears  to  be,  that 
a  plaintiff  cannot  in  his  declaration  against  several  defendants 
allege  several  trespasses  by  each,  but  that,  his  declaration 
allying  only  joint  trespasses  by  all  the  defendants,  the  jury  may 
assess  damages  separately  against  each,  where  the  evidence  on 
the  trial  shows  several  trespasses  to  have  been  committed  by 
each  defendant.  This  point  came  under  the  consideration  of 
the  Court  of  Common  Pleas  in  Bctster  term,  1844,  in  a  cause 
o£  Elliott  V.  Allen  and  Others,  where,  in  an  action  of  trespass 
against  several  defendants,  Shee  Serjt.  moved  for  a  new  trial,  on 
the  part  of  some  of  the  defendants,  on  the  ground  that  the  Lord 
Chief  Justice  had  directed  the  jury  that  they  could  only  find 
their  verdict  and  give  damages  for  such  of  the  several  acts  of 
trespass  complained  of  as  all  the  defendants  were  shown  to  have 
been  concerned  in ;  but  it  became  unnecessary  for  the  Court  to 
give  any  opinion  on  the  point  raised,  because  they  thought  that, 
even  assuming  such  a  direction  to  have  been  given  and  to  have 
been  incorrect,  Shee's  clients  could  have  no  ground  of  complaint, 
because  the  jury  were  thereby  advised  to  measure  the  amount 
of  damages  by  a  scale  which,  according  to  the  learned  Serjeant's 
own  argument,  operated  in  favour  of  his  clients.  The  Court, 
therefore,  refused  him  a  rule  on  that  ground,  though  they 
granted  a  rule  nisi  to  set  aside  the  verdict,  as  being  contrary  to 
the  evidence^  and  on  the  ground  of  excessive  damages.  How- 
ever, supposing  the  jury  to  have  the  right  of  assessing  several 
damages  as  against  several  defendants  in  the  same  action,  it 
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does  not  necessarily  follow  that  a  Judge  may  not  properiy  put  a 
plaintifF  to  his  election  against  which  of  several  defendants  he 
will  proceed,  when  it  is  clear  on  the  evidence  that  lie  is  unaUe 
to  prove  a  joint  trespass  as  against  all ;  for  it  is,  no  doiibC» 
extremely  inconvenient  to  the  administration  of  justice  that  a 
plaintifF  should  thus  be  permitted  to  combine  in  one  ioquiry 
several  distinct  and  wholly  unconnected  acts  of  trespass,  coomiit- 
ted  by  different  parties  on  different  occasions,  and  it  may  be  at 
different  places,  and  in  req>ect  of  wholly  different  property :  — 
that  a  plaintiff  has  no  absolute  right  to  do  this,  seems  to  follow 
from  the  authorities,  which  lay  it  down  that  a  declaration,  whidi 
on  the  face  of  it  thus  alleges  distinct  trespasses  to  have  been  com- 
mitted by  several  defendants,  would  be  demurrable;  and  if  the 
declaration  be  for  joint  trespasses^  and  the  ohjection  only  appears 
on  the  evidence,  a  Judge  may  reasonably  be  supposed  to  have 
the  power  of  putting  the  plaintiff  to  his  election^  on  the  same 
principle  that  a  similar  course  is  pursued  on  the  trial  of  an  in- 
dictment which  charges  distinct  felonies.  So,  in  an  actkm  of 
assault  against  only  one  defendant,  where  the  declaration  allied 
only  one  assault.  Lord  EUenborough  after  one  assault  had  been 
clearly  proved,  would  not  permit  the  plaintiff  to  give  evidence 
of  another  assault,  for  if  he  did,  the  jury  might  have  to  hear 
twenty  different  assaults  proved,  that  the  plaintiff  might  see 
which  of  them  he  would  elect  to  go  for.  (SiatUe  v.  Prkkettf 
1  Camp,  473.) 


BODMIN. 
Coram  Colbrioge  J. 


Bodmin, 
August  i. 


REGINA  V.  ROBINS. 


1  a  trial  for   The  prisoner  was  indicted  for  a  rape  on  Elizabeth 
cutrix^av'^  j^nn  Robins. 

I  on  cross- 

amination  denied  that  she  had  had  connection  with  other  men  than  the  prisoner, 

ose  men  may  be  called  to  contradict  her. 
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The  prosecutrix  denied,  on  cross-examination  ^J^*^ 
by  counsel  for  the  prisoner,  that  she  was  ac- 
quainted, or  had  had  connection,  with  several  men 
who  were  named,  and  who  were  brought  into 
court  and  shown  to  her  at  the  time  she  was  ques- 
tioned. The  counsel  for  the  defence  called  these 
persons  to  prove  that  they  were  acquainted  with 
her,  and  had  had  such  connection. 

Greenwood  for  the  prosecution  objected  to  the 
evidence  as  inadmissible,  and  cited  R.  v.  HodgsoUj 
R.&R.  211. 

Merewether  and  Cornish^  for  the  defence,  con- 
tended that  it  was  admissible,  as  a  material  contra- 
diction of  the  prosecutrix ;  and  referred  to  R.  v. 
Barker,  3  C.  &  P.  589-,  and  R.  v.  MaHin,  G  C.  &  P. 
5Q2. 

Coleridge  J.  (afler  consulting  Erskine  J.)  said 
that  neither  he  nor  that  learned  Judge  had  any 
doubt  on  the  question.  It  is  not  immaterial  to  the 
question  whether  the  prosecutrix  has  had  this  con- 
nection against  her  consent,  to  show  that  she  has 
permitted  other  men  to  have  connection  with  her, 
which  on  her  cross-examination  she  has  denied. 

The  witnesses  were  accordingly  examined. 

The  prisoner  was  acquitted. 

Greenwood  for  the  prosecution. 
Merewether  and  Cornish  for  the  prisoner. 


#^ 
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Bodmin, 
AugttstS. 

A  constable 
telling  a  pri- 
soner "any 
thinp  you  can 
say  in  your 
defence  we 
shall  be  ready 
to  hear,"  ren- 
ders a  con- 
fession inad- 
missible. 


BODMIN. 
Coram  Coleridge,  C.  J. 

REGINA  V.  MORTON. 

The  prisoner  was  indicted  for  highway  robbery. 

The  constable  who  apprehended  the  prisoner, 
said  to  him  "  what  you  are  charged  with  is  a  very 
heavy  offence,  and  you  must  be  very  careful  in 
making  any  statement  to  me  or  any  body  else,  that 
may  tend  to  injure  you ;  but  any  thing  you  can 
say  in  your  defence  we  shall  be  ready  to  hear,  or 
send  to  assist  you/' 

It  was  proposed  to  give  in  evidence  the  state- 
ment made  by  the  prisoner  to  the  constable  in 
consequence.  This  was  objected  to  by  Moody  for 
the  prisoner,  and  he  cited  JR.  v.  Drew,  (a) 

The  point  was  argued  at  length  on  both  sides, 
and  Russell  on  Crimes,'  p.  829,  Greaves^  edition, 
and  the  cases  there  cited,  were  referred  to. 

Coleridge  J.  said,  upon  reflection  I  adhere  to 
my  decision  in  the  case  of  R.  v.  Drew.  The  true 
principle  of  the  cases  is  a  very  simple  one,  that  no- 


(a)  8  Carr.  &  P.  140. 


9. 

MORTOK. 
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thing  shall  be  said  to  make  an  impression  on  the       is*s. 
prisoner's  mind,  tending  to  make  him  state  a  &lse-     Rsgina 
hood.      I  approve  of  the  reasoning  of  the  learned 
editor  of  Russell  in  his  note  on  that  case.      If  the 
latter  words  had  stood  alone,  a  confession  obtained 
by  them  would  be  clearly  inadmissible :  they  are 
likely  to  produce  an  improper  effect  on  his  mind. 
Before  such  evidence  can  be  received,  it  must  be 
seen  that  the  prisoner's  mind  is  free  from  any  false 
hope  or  fear  that  would  be  likely  to  operate  upon 
it,  and  induce   him  to  state   that   which  is  not 
true.     If  any  such  influence  has  been  used,  both 
the  hope  and  the  fear  must  be  removed  by  a  proper 
caution,  before  the  prisoner's  statement  can  be  re- 
ceived.    In  Drew^s  case  the  prisoner  was  told  that 
what  he  said  would  be  used  for  him.     Is  not  that 
creating  a  hope,  that  if  he  told  his  story,  whether 
true  or  false,  it  might  benefit  him  ?     The  caution 
that  comes  after  does  not  take  away  the  objection 
created  by  a  promise  in  his  favour ;  because  it  is 
impossible  to  say  that  the  caution  so  modified  the 
influence  of  the  promise,   as  to   leave  his   mind 
in  an  unprejudiced  state,  to  tell  only  the  truth. 
Besides,  the  law  will  not  sanction  this  sort  of  ba- 
lancing the  one  influence  with  another.     The  pri- 
soner's mind  must  be  left  entirely  free.    Approving 
of  the  decision  quoted,  I  think  this  case  comes  alto- 
gether within  the  principle  of  it.     The  word  "  de- 
fence "  necessarily  conveying  to  the  prisoner's  mind 
that  what  he  said  would  be  for  his  benefit,  -^  the 
hope  is  created  and  remains.   As  to  what  has  been 
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}^2l^  ^^^  about  the  effect  of  this  decision  being  to  exclude 
every  thing  said  before  the  magistrates,  I  altogether 
differ  from  it.  It  is  the  duty  of  a  magistrate  to 
give  the  prisoner  the  opportunity  of  saying  what 
he  chooses,  whether  for  or  against  himself,  provided 
no  improper  influence  ht  used.  But  when  a  man 
interferes  who  has  no  such  duty,  and  used  language 
tendingimproperly  to  influence  the  prisoner's  mind, 
the  statement  cannot  be  received. 

Verdict,  Not  guilty. 

Kinglake  for  the  prosecution. 
Moody  for  tlie  prisoner. 
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GUILDHALL. 


PARIENTE    V.    PENNELL     and    Another,        i84S. 
Assignees  of  JUDAH  DE  PARIENTE,  a  ^^^^^;^^^ 
Bankrupt.  Dec.  20. 

This  was  a  feigned  issue  directed  to  be  tried  by  Goods  suf- 
the  Court,  on  an  application  made  under  the  In-  ^^  owne/to 
terpleader  Act;    the  question  to  be  tried  being  I^^^^ion^^f 
whether  certain  furniture,  which  had  been  seized  a  trader,  tai 

fiftcr  A  secret 

under  ^Ji.fa.  issued  against  the  bankrupt  at  the  suit  act  of  bank- 
of  one  Herman  Cusel  and  Reuben  Ooldzicher,  was,  S^enposses- 
at  the  time  of  such  seizure,  the  property  of  the  sion  of  before 
plaintiff  as  a^cainst  the  said  execution  creditors,  and  not,  since 

2  &  3  Vict  c 

as  against  the  said  assignees  ?  29.,  pass  to  ' 

The  bankrupt  had  assigned  the  furniture  by  deed  ^"^  assignees. 
to  the  plaintiff  on  the  28th  Aprils  1842,  but  re- 

VOL.  II.  N  N 
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^^tw  '^^^"^^  ^^  possession  until  the  9th  January^  18*3, 
Fariente  when  the  plaintiff  put  a  man  in  possession.  On 
'^^  the  27th  January  the  fi.  fa.  issued.  On  the  30th 
January  a  fiat  in  bankruptcy  issued  against  Judoih 
de  Pariente,  founded  on  an  act  of  bankruptcy  com- 
mitted  a  few  days  before  the  plaintiff  put  the  man 
into  possession. 

It  was  contended  for  the  defendant  that  the  goods 
being  in  the  bankrupt's  possession,  as  reputed 
owner,  at  the  time  when  he  became  a  bankrupt, 
they  passed  to  his  assignees  under  sect.  72.  of  the 
bankrupt  act  (6  0. 4.  c.  16.). 

For  the  plaintiff  it  was  answered  that,  since  the 
recent  statute  2  &  3  Vict.  c.  29.,  the  date  to  look 
to  in  these  cases  was  the  issuing  of  the  fiat,  and 
not  the  act  of  bankruptcy ;  and  Bamsty  v.  Eaton{a) 
and  Ex  parte  Sty  an  (b)  were  relied  upon  as  au- 
thorities to  that  effect. 

TiNDAL  C.  J.  acceded  to  the  decision  in  the 
last-mentioned  case,  and  directed  the  Jury  to 
find  their  verdict  for  the  plaintiff  if  they  believed 
that,  at  the  time  when  he  took  possession  of  the 
goods,  he  had  not  notice  of  an  act  of  bankruptcy 
having  been  committed  by  the  bankrupt ;  if  they 


(a)  10  Mee.  &  W.  22.  (b)  1  Turn.  &  Phill.  105. 
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thought  the  plaintiff  then  had  such  notice,  their       i^^^^. 
verdict  would  be  for  the  defendants.  Parientk 

Verdict  for  defendants. 


V, 

Pennxll. 


ByleSf  Seijt.,   Humfreyj  and  J.  W.  Smith  for 

the  plaintiff. 
Shee  Serjt.  and  James  for  the  defendants. 

A  rule  was  obtained  in  the  following  term  call- 
ing on  the  defendant  to  show  cause  why  the  verdict 
should  not  be  set  aside  and  a  new  trial  had,  on  the 
ground  that  the  verdict  was  against  evidence.  The 
ruJe  has  since  been  discharged. 


ADJOURNED  SITTINGS  IN  THE  EXCHEQUER. 


BONFIELD  V.  GEORGE  SMITH. 

Indebitatus  assumpsit  for  goods  sold  and 
delivered,  and  on  an  account  stated. 

Plea  in  Abatem^ntj  that  the  promises  in  the  de- 
claration were  made  by  the  defendant  and  one 
Tf^alter  Smith  jointly,  and  not  by  thet  defendant 
alone. 

Issue  thereon. 

Upon  Martin  for  the  plaintiff  rising  to  address 
the  jury, 
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Guildhall, 
Dec.  22, 

SemblCf  on  the 
trial  ofan  issue 
of  non-joinder 
of  another  de- 
fendant in  an 
action  for 
goods  sold,  the 
defendant  is 
entitled  to 
begin. 

He  is  so  enti- 
tled if  he  ad- 
mits the 
amount  of  the 
debt. 
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B.  V.  Richards  for  the  defendant  submitted,  that 
the  only  issue  joined  between  the  parties  being, 
whether  one  Walter  Smith  was  jointly  liable  with 
the  defendant,  and  the  affirmative  of  that  issue 
lying  on  the  defendant,  he,  and  not  the  plaintifi; 
was  entitled  to  begin. 

Martin  contrh.  The  plaintiff  is  under  the  ne- 
cessity of  producing  evidence  to  show  what  the 
amount  of  the  debt  is ;  for  if  he  do  not,  he  can 
only  recover  nominal  damages :  and  he  referred  to 
Morris  v.  Lotan.  (a) 

Alderson  B.  The  declaration  is  in  general 
terms,  and  if  no  particular  had  been  annexed  to  it, 
it  might  have  been  necessary  for  the  plaintiff  to 
show  what  the  debt  in  dispute  is.  But  the  plsdntiff 
has,  in  pursuance  of  the  practice  now  established, 
delivered  particulars  distinctly  pointing  out  for  what 
parcels  of  goods  he  is  going,  and  at  what  prices, 
and  when  they  were  delivered.  The  defendant 
then  by  his  plea  admits  the  delivery,  subject  to 
this,  that  he  contends  that  PValter  Smith  was  a 
joint  purchaser  with  him  of  the  whole,  or  at  all  events 
of  some  part,  of  those  specific  goods ;  and  if  he 
fails  to  show  that,  the  verdict  must  clearly  be  against 
him  for  nominal  damages,  and  perhaps  for  the  price 
of  all  the  goods  in  the  particulars,  or  at  any  rate 


(a)  1  Moo.  &  Rob.  233. 
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for  all  that  the  plaintiff  can  show  to  have  been  de-       184S. 
livered.   The  test  I  have  been  accustomed  to  apply    bonfikld 
in  these  cases  is,  whether,  if  no  evidence  at  all  be         ^' 

Smith 

given,  the  plantiff  or  the  defendant  would  be  en- 
titled to  a  verdict?  If  I  apply  that  test,  it  is 
clear  that  the  defendant  ought  to  begin.  Lord 
Dbnman  appears  to  have  taken  a  different  view  of 
the  question  in  the  case  quoted :  But  if  the  de- 
fendant's counsel  will  admit  that,  unless  he  esta- 
blishes his  plea,  the  plaintiff  is  entitled  to  a  verdict 
for  the  amount  of  all  the  goods  mentioned  in  the 
particulars,  it  will  remove  all  doubt  in  my  mind, 
and  the  defendant  will  clearly  be  entitled  to  begin. 

Richards  then  said,  that  he  was  ready  to  admit 
the  delivery  and  price  of  the  goods,  as  stated  in 
the  particulars,  if  the  learned  Judge  thought  he 
was  bound  to  do  so ;  and  Mr.  Baron  Alderson 
assenting  to  this,  the  learned  counsel  for  the  de- 
fendant thereupon  made  the  admission,  and  ad« 
dressed  the  Jury ;  and  on  his  referring,  in '  the 
course  of  his  address,  to  his  offer  to  admit  the 
delivery  of  the  goods,  Alderson  B.  said  that,  on 
consideration,  he  doubted  much  whether  he  ought 
to  have  required  from  the  defendant's  counsel  that 
admission.  He  thought  that  the  correct  practice, 
on  such  a  plea  as  this,  would  be  for  the  defendant, 
in  the  first  instance,  to  prove  the  joint  liability  of 
the  alleged  co-contractor  as  to  all  the  goods  stated 
in  the  particulars :  and  that  if  he  failed  to  do  so, 
the  plaintiff  should  have  a  verdict  either  for  nominal 
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^^^^  damages,  or  for  the  value  of  such  goods,  specified 
in  the  particulars,  as  he  might  prove  to  have  been 
delivered  to  the  defendant,  and  as  to  which  the 
defendant  failed  to  establish  the  joint  liability  set 
up  by  the  plea  in  abatement. 

Verdict  for  the  defendant 

Martin  for  the  plaintifi. 

It.  V.  Ricliards  for  the  defendant. 

On  this  case  being  moved  in  the  following 
terra,  the  Court  approved  the  decision  that,  under 
the  circumstances,  the  learned  Baron  had  made, 
and  all  the  learned  Barons  were  of  opinion  that  at 
all  events  the  defendant,  admitting  the  particulars, 
was  entitled  to  begin. 


WINTER  ASSIZES,  7  VICT. 

YORK. 

Coram  Maule  J. 


1843.  THE  QUEEN  v.  BUTTERFIELD. 


Dec.  24.     The  prisoner  was  indicted  as  an  accessary  afte^c^r 
In  setting  out  the  fact  to  a  robbery  committed  by  a  man  namec:::^ 

a  judgment 

for  felony,  it  is  JBurke. 

not  sufficient 

to  allege  that 

^f^iohidKcr*      '^'^^  prisoner  having  been  convicted, 

&c.  "  it  was 

presented"  &c  without  saying  by  whom,  and  on  oath  &c. 


\ 
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Bliss  moved  in  arrest  of  judgment,  on  the 
ground  that  the  caption  of  the  former  indictment 
was  not  sufficiently  set  out  in  the  present  one, 
which  was  in  the  following  form  :  "  The  Jurors 
for  our  Lady  the  Queen  upon  their  oath  present 
that  heretofore,  to  wit,  at  the  general  sessions  of 
gaol  delivery  of,  &c.  holden,  &c.  it  was  presented 
that  one  John  Burke*'  (reciting  the  indictment  to 
the  end),  "  upon  which  said  indictment  the  said 
John  Burke  at  the  sessions  of  gaol  delivery  afore- 
said was  duly  convicted  of  the  felony  and  larceny 
aforesaid,  as  by  the  record,"  &c. ;  he  contended 
that  the  present  indictment  ought  to  Ti^Bve  alleged 
by  whom,  and  on  whose  oaths,  the  former  indict- 
ment was  presented.  It  might  have  been  a  pre- 
sentment by  two  justices,  in  which  case  it  would 
have  been  an  improper  trial. 


1843- 


Wilkins  and  Pickering  contra.  The  nature  of 
the  court  before  which  the  trial  was  had  is  pro- 
perly described,  and  it  must  be  presumed,  espe- 
cially after  verdict,  that  the  presentment  was 
proper,  and  the  trial  properly  had :  besides,  the 
indictment  avers  that  Burke  was  then  and  there 
•*  duly  convicted,"  and  the  Jury  have  now  found 
that  to  be  true,  which  could  not  be  unless  there 
had  been  a  proper  trial.  It  will,  at  least,  amount 
to  an  averment  that  Burke  had  committed  a  fe- 
lony, which  is  all  that  is  necessary  to  support  the 
charge  against  the  accessary. 
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Maule  J.  I  think  the  indictment  insufficient ; 
it  ought  to  have  shown  by  whom  the  presentment 
was  made,  and  that  it  was  properly  made  on  oath. 

Judgment  arrested, 

fVilkins  and  Pickering  for  the  prosecution. 
Bliss  for  the  prisoner. 


Coram  Maule  J. 


1843.      The  QUEEN  v.  GEORGE  HINLEY  the  Elder, 
"^^^  and  GEORGE  HINLEY  the  Younger. 

Dec.  27. 


The  indictment  charged  that  the  prisoner  Oeorge 
Hinky  the  younger,  on  the  20th  day  oi  November 
1843,  at  the  parish  o{ Leeds,  in  the  county  of  ForAr, 
was  servant  to  Edward  Stead  and  others,  and  that 
the  said  George  Hinley  the  younger,  afterwards, 
and  whilst  he  was  such  servant  to  the  said  Edward 
Stead  and  others  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  twenty-six  pairs  of  boots  of 
the    value,    &c.,    twenty    pairs  of   shoes   of   the 


It  is  in  the 
discretion  of 
the  Judge 
whether  he 
will  allow  se- 
veral felonies 
to  be  given  in 
evidence  un- 
der one  indict- 
ment; where 
they  are  in  fact 
so  mixed  as 
not  to  be  se- 
parated with- 
out inconve- 
nience, it  will 
be  allowed. 
When  the 
stealing  is  in 

county  }".  and  the  receiving  in  county  L.,  both  are  triable  in  F.,  and  the  indictment 
may  allege  both  the  stealing  and  receiving  to  have  been  in  Y, 


WINTER  ASSIZES,  7  VICT.  526 

value  &c.,  and  128  pounds  weight  of  leather  of  the  ^  J^*^ 
value  &c.,  of  and  belonging  to  the  said  Edward 
Stead  and  others  his  masters  as  aforesaid,  then  and 
there  being  found,  then  and  there  feloniously  did 
steal,  take,  and  carry  away,  against  the  form  &c., 
and  against  the  peace  &c. 

In  a  second  count  George  Hinlei/  the  elder  was 
charged  with  receiving  the  said  goods  knowing 
them  to  be  so  stolen. 

In  another  count  George  Hinley  the  elder  was 
indicted  for  receiving  the  goods  before  then  stolen 
by  an  ill-disposed  person  to  the  Jurors  unknown, 
the  said  George  Hinley  knowing  them  to  be 
stolen. 

The  larceny  and  receiving  were  throughout  the 
indictment  stated  to  have  taken  place  in  Yorkshire. 

The  prisoners  were  son  and  father :  in  the  begin- 
ing  of  March  1843,  and  from  thence  till  the  10th 
oi  November  following,  the  son  was  in  the  employ- 
ment of  the  prosecutors,  who  were  curriers  and 
wholesale  dealers  in  boots  and  shoes.  The  two 
prisoners  lived  together  at  Kirkstall^  a  village 
within  two  miles  of  Leeds^  up  to  the  end  of  Aprils 
when  the  elder  prisoner  re^loved  to  Preston  in 
Lancashire.  It  appeared  that  when  he  so  re- 
moved, he  took  with  him  a  hamper,  which  passed 
and  repassed  afterwards  repeatedly  between  the 
father  and  the  son,  backwards  and  forwards,  down 
to  October.  On  the  10th  of  November^  the  lodg- 
ings of  the  younger  prisoner  at  Kirkstall  were 
searched,  when  a  quantity  of  ahoes  and  leather  were 
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found  there,  belonging  to  the  prosecutors :  and  at 
the  same  time  and  place  were  also  found  sundry 
letters  from  the  father  to  the  son,  the  contents  of 
which  induced  the  prosecutors  to  search  the  shop 
of  the  elder  prisoner,  who  was  then  carrying  on 
business  as  a  shoemaker  at  Preston^  and  in  that 
shop  there  was  also  found  property  of  the  prosecu- 
tor's, consisting  of  boots,  shoes,  and  leather,  of  the 
value  of  about  150/. ;  and  letters  from  the  son  to  the 
father  were  also  found  there.  The  counsel  for  the 
prosecution  proposed  to  put  in  the  letters  both 
from  the  father  to  the  son,  and  from  the  son  to  the 
father,  and  he  stated  that  those  letters  were  dated 
at  various  periods,  between  May  1843  and  the 
month  of  October  following,  and  that  they  would 
be  found  to  refer  to  the  transmission  from  the  son 
to  the  father  of  goods  of  the  nature  of  those  found 
at  the  father's  house. 

jB/m,  for  Hinley  the  elder.  These  letters  can- 
not  be  read,  or  at  any  rate,  not  all  of  them.  If  they 
refer  continually,  as  suggested  on  the  part  of  the 
prosecution,  to  the  transmission  of  the  property, 
the  effect  of  giving  them  in  evidence  will  be  to  assist 
the  proof  of  a  single  felony  by  proof  of  other  felonies. 
The  prosecutors  must  elect  on  which  offence  they 
will  proceed,  and  give  in  evidence  such  matter  only 
as  relates  to  that  felony.  A  prisoner  ought  not  to 
be  so  embarrassed  in  his  defence. 

T.  F.  Ellu  for  the  prosecution.  It  does  not  ap- 
pear that  there  has  been  more  than  one  taking  and 
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one  receiving.  It  is  indeed  very  probable  that  the  184S. 
property  was  taken  and  received  at  different  times, 
but  the  probability  is  not  sufficient  to  put  the  pro- 
secutors to  their  election.  The  rule  applies  only 
where  there  is  distinct  proof  that  the  matters 
charged  constitute  technically  separate  offences; 
Rex  V.  Dunn  (a).  Then,  even  if  the  prosecutors 
were  confined  to  a  single  offence,  committed,  for 
instance,  in  October^  the  letters  are  all  evidence 
against  the  elder  Hinley^  as  showing  his  guilty 
knowledge  on  that  occasion,  by  proof  of  repeated 
acts  of  receiving  by  him,  antecedent  to  the  offence 
to  which  the  indictment  refers,  under  circumstances 
which  must  have  shewn  him  that  the  property  was 
not  honestly  obtained. 

Maule  J.  There  is  no  rule  of  law  that  more 
than  one  felony  may  not  be  charged  in  a  single  in- 
dictment :  if  there  were  such  a  rule,  the  great  ma- 
jority of  indictments  would  be  bad  on  error.  It  is 
true  that  Judges  are  in  the  habit  of  not  allowing 
several  felonious  acts  to  be  given  in  evidence  under 
one  indictment,  where,  as  will  often  be  the  case,  the 
effect  of  so  doing  will  be  to  create  confusion,  or  to 
surprize  the  prisoner,  or  otherwise  embarrass  the 
defence.  But  here  embarrassment  and  injustice 
would  be  produced  by  putting  the  prosecutors  to 
their  election.  They  cannot  possibly  know  at 
what  time  the  several  larcenies  and  receivings  (if 

(a)  1  Moody's  C.  C.  R.  146. 
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ISAS^  ^  more  than  one)  took  place  ;  the  whole,  according 
to  the  opening,  seems  to  constitute  a  continuous 
transaction ;  therefore  I  shall  admit  evidence  re- 
lating to  any  takings  and  receivings,  under  the  cir- 
cumstances suggested,  provided  the  indictment 
contains  corresponding  charges. 

Bliss  then  objected  that  there  was  no  proof  of  a 
receiving  in  Yorkshire  ;  and  if  the  stat.  7  &  8  {?.  4. 
c.  29.  s.  56.  is  relied  upon,  as  authorising  the  trial 
in    Yorkshire^    there   is  still   a  variance,  because      ^ 
the  receiving  is  laid  in  Yorkshire  but  proved  in     ,m 
Lancashire.    The  indictment  should  have  charged    J 
the  receiving  in  Lancashire^  and  then  have  intro*  ^^ 
duced  proper  averments  to  shew  that  the  section     ^ 
applied.     Thus,  in  R.  v.  Mellor  (a),  it  was  held  ^S 
to  be  a  fatal  defect  that  an  offence  committed  in  ^■i 
the  town  of  Nottingham  was  laid  as  committed  in  -ji 
the  county  of  Nottingham^  although  by  stat.  38— 
O.  3.  c.  52»  s.  2.,  offences  committed  in  a  towik^ 
corporate  (which  Nottingham  was  shewn  to  be^ 
may  be  tried  in  the  adjoining  county. 

Ellis.  There  the  statute  merely  authorizes  the 
trial  in  the  adjoining  county :  the  words  in  stat 
7  &  8  G.  4.  c.  29.  s.  56.y  are  that  the  receiver  "  may 
be  d£alt  withy  indicted,  tried,  and  punished"  in  any 
county  or  place  in  which  the  party  guilty  of  the 
principal  felony  or  misdemeanor  may  be  tried  in 

(a)  Russ.  &  Ry.  C.  C.  R.  144. 
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the  same  manner  as  sttch  receiver  may  he  dealt      2^^ 
wtthf  indicted,  tried,  and  punished  in  the  county 
or  place  where  he  actually  received  such  property^ 

Bliss.  The  words  relied  upon  make  no  dif« 
ference.  The  stat.  9  0.4.  c.  3K  *.  22.,  as  to 
bigamy,  enacts  that  the  ^'offence  may  be  dealt 
withf  inquired  of,  tried,  determined,  and  punished 
in  the  county  where  the  offender  shall  be  appre- 
hended  or  be  in  custody,  as  if  the  offence  had 
been  actually  committed  in  that  county.'*  Yet  in 
J?.  V.  Eraser  (a)  where  the  offence  was  committed 
in  Surrey,  and  the  prisoner  apprehended  in  Mid^ 
dlesex  and  tried  by  a  Middlesex  Jury,  the  conviction 
was  held  bad,  because  the  indictment  did  not  aver 
where  the  prisoner  was  apprehended. 

Ellis  contrd.  Jn  JR.  v.  Mellor,  the  indictment 
was  not  made  good  by  stat  38  O.  3.  c.  52.  s.  2., 
because  though  that  statute  gives  jurisdiction  to 
the  Grand  Jury  for  the  county  over  offences  com* 
mitted  in  the  corporate  town,  it  left  the  proceedings 
otherwise  unaltered ;  it  was  therefore  improper  to 
describe  the  offence  as  committed  where  it  was 
not  committed.  Here  the  receiver,  by  stat.  7  &  8 
O.4.  c.  29.  ^y.  56.,  is  to  be  dealt  with,  &c.  as  he 
would  have  been  dealt  with,  &c.  in  Lancashire. 
Now,  in  Lancashire  he  would  have  been  charged 
with   committing    the  offence  in   the  county  in 

(a)  1  Moody's  C.  C.  407. 
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1B4S^  which  he  was  tried  :  he  must  be  so  charged  here 
to  satisfy  the  statute :  that  is,  he  must  be  charged 
as  committing  it  in  Yorkshire.  In  R.  v.  Frater 
the  judgment  was  arrested.  The  objection  must 
therefore  have  been  on  the  record :  and  probably 
the  fault  was  that  the  indictment  laid  the  offence 
to  be  committed  in  Surrey^  and  contained  no  ad- 
ditional averment  as  to  place.  Here  there  is  no 
objection  on  the  record,  both  offences  being  laid  to 
have  been  committed  in  Yorkshire.  Besides,  by 
Stat  7  G*  4*  0.  64.  s.  SO.,  the  judgment  cannot  be 
stayed  or  reversed  "  for  want  of  a  proper  or  per- 
•feet  venue.'* 

Maule  J.  I  think  the  objection  fails.  No  in- 
ference can  be  drawn  from  the  decision  on  the 
Stat.  38  O.  3.  c.  52.  s.  2.,  which  merely  gave  juris- 
diction  over  offences  committed  ^in  certain  places, 
but  did  not  otherwise  alter  the  method  of  dealing 
with  the  offence.  The  language  of  7  &  8  (?.  4. 
c.  29.  *.  5&.J  is  very  much  more  extensive,  and  ap- 
pears  to  me  to  justify  this  method  of  indictment, 
unless  jR.  v.  Fraser  be  an  authority  against  it. 
The  words  of  the  stat.  9  O.  4.  c.  31  •  $.  22.,  upon 
which  that  case  was  decided,  certainly  resemble 
those  of  Stat.  7  &  8  G.  4.  c.  29.  s.  56.,  so  far  as  re- 
gards this  question.  But,  upon  looking  at  that 
case,  I  find  that  the  judgment  was  arrested,  which 
certainly  would  not  have  been  done  except  for  a 
defect  on  the  record.  No  doubt  that  defect  must 
have  been  that  the  offence  was  charged  to  have 
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been  committed  in  a  county  different  from  that  in    yj^^ 
which  the  trial  was  had,  without  any  explanatory 
averments.     That  would  be  a  good  ground  for  ar- 
resting the  judgment :  but  here  no  defect  appears 
on  the  record,  (a) 

Both  prisoners  were  found  guilty. 

T.  F.  Ellis,  and  J.  H.  Hill,  for  the  prosecution. 
Bliss  for  Oeo7'ge  HirUey  the  elder. 
IVilkins  for  George  HinJey  the  younger. 

(a)  B.  V.  JVhile^f,  2  Moody,  C  C.  187. 


Coram  Coltman  J. 


REGINA  V.  DILWORTH  and  SMITH.  yj^ 

The  indictment  charged  that  the  prisoners  on  &c.  On  an  indict- 
at  &c.  unlawfully,  maliciously,  and  feloniously  did  Trwt!l^%. 
administer  to  and  cause  to  be  taken  by  one  Marga-  forfeionioiwiy 

.  .       1     i/»  administenng 

ret  Leach,  a  large  quantity,  to  wit,  half  an  ounce  poison,  the 
of  a  certain  deadly  poison  called  opium  (well  know-  S^e^co?"' 
ing  the  said  opium  to  be  a  deadly  poison)  with  in-  ^sauit  mider 
tent  to  commit  murder,  against  the  peace,  &c.  and  ^^^  ^^^^  *•  ^^ 

.      n  /»   1  o  the  statute. 

contrary  to  the  form  of  the  statute,  &c. 

Second  count  described  the  substance  adminis- 
tered to  be  ^^a  certain  destructive  thing  to  the 
Jurors  unknown/' 

The  prosecutrix  had,  on  the  18th  Septembei', 
been  left  in  charge  of  her  master's  house  (in  a  lone 
situation  on  the  borders  of  Yorkshire  and  Lanca- 
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1845.  «&tfv)»  and  Irnvmg  occasion  to  go  out  into  the  yard 
of  the  house  about  ten  o'clock  at  night,  observed 
the  two  prisoners,  who  immediately  threw  her 
down,  and  said  they  would  kill  her  if  she  did  not 
swallow  some  stuff  out  of  a  phial  which  they  held 
to  her  mouth,  and  which  stuff  the  evidence  tended 
to  prove  was  a  preparation  of  opium.  She  stnig- 
gled,^  but  was  compelled  to  swallow  it ;  they  then 
'tied  her  apron  tight  over  her  &ce,  and  round  her 
neck,  and  left  her  lying  on  her  back  in  the  yard 
She  became  weak,  but  crawled  across  a  few  fields 
towards  a  neighbour's  house,  which  she  had  not, 
however,  strength  to  reach,  and  was  eventually 
found,  about  one  o'clock  in  the  morning,  lying  in  a 
field  between  the  two  houses, — almost  insensible^ 
and  veiy  ill.  Medical  aid  was  obtained,  and,  by 
proper  treatment,  she  recovered  in  a  few  days ;  but 
there  was  reason  to  conclude  from  the  evidence  cC 
the  medical  witness,  that  had  she  remained  much 
longer  undiscovered,  her  life  would  have  been  in 
very  great  peril.  Her  master  returned  about 
eleven  o'clock  at  night,  and  found  bis  house  robbed. 

Pashlejft  for  the  prosecution,  stated,  it  was  pro- 
bable the  prisoners  did  not  positively  intend  to 
cause  the  death  of  the  prosecutrix,  but  only  to 
stupify  her,  so  that  they  might  have  an  opportunity 
of  carrying  off  plunder  from  the  house  in  which 
she  lived.  But  if  their  main  intent  was  to  steal  from 
the  house,  and  in  order  to  effect  that,  they  com- 
mitted an  act  in  itself  unlawful,  they  must  be  taken 
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to  have  intended  all  consequences  likely  to  result 
from  such  act,  and  death  was  one  of  those  con- 
sequences :  it  was  immaterial  which  was  the  prin-  v. 
cipal  and  which  the  subordinate  intent.  Res  v.  '  ^°^^ 
Oillow  (o),  In  Rex  v.  Jones  (6).,  Patteson  J. 
expressed  himself  in  the  following  terms :  — 
"  It  is  a  very  important  question,  whether,  on  a 
count  charging  an  intent  to  murder,  it  is  essential 
thata  jury  should  be  satisfied  that  that  intent  ex- 
isted  in  the  mind  of  the  prisoner  at  the  time  of  the 
offence,  or  whether  it  is  sufficient  that  it  would 
have  been  a  case  of  murder  if  death  had  ensued ; 
however,  if  it  be  necessary  that  a  jury  should  be 
satisfied  of  the  intent,  I  have  no  doubt  that  the 
circumstance  that  it  would  have  been  a  case  of 
murder  if  death  had  ensued,  would  be  of  itself  a 
good  ground  from  which  the  jury  might  infer  the 
intent,  as  every  one  must  be  taken  to  intend  the 
necessary  consequences  of  his  own  acts."  In  this 
case  death  did  not  ensue,  and  was  therefore  no  ne- 
cessary consequence ;  but  it  will  be  shown,  that 
although  the  effects  of  opium  vary  greatly  in  dif- 
ferent cases,  still  it  was  likely  that  if  a  person 
forced  to  take  such  a  dose  as  was  swallowed  by  the 
prosecutrix  had  remained  all  night  in  the  fields, 
death  would  have  ensued  ;  the  circumstance  of  the 


(a)  1  Moody's  C.  C.  85.  {h)  9  C.  &  P.  258. 
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prosecutrix  having  been  providentially  rescued  from 
her  danger  by  a  passer-by,  could  not  alter  the  cha- 
racter  of  the  prisoners'  act  He  also  submitted, 
that  if  the  facts  did  not  sufficiently  establish  the 
intent  to  murder,  still  the  administering  poison 
under  these  circumstances,  in  itself,  included  an 
assault,  so  as  to  enable  the  jury,  under  the  stat 
1  Vict.  c.  85.,  to  find  the  prisoners  guilty  of  a  com- 
mon assault.  In  Reg.  v.  Button  (a),  the  mixing  a 
deleterious  drug  with  coffee,  and  procuring  the  mix- 
ture to  be  taken,  was  held  to  amount  to  an  assault 
on  the  person  taking  it :  if  that  case  be  law,  this 
indictment  includes  an  assault,  and  on  the  evidence 
it  is  clear  that,  in  point  of  fact,  an  assault  of  a 
forcible  nature  was  committed. 


CoLTMAN  J.  I  do  not  agree  with  the  decision 
in  Reg.  v.  Button^  and  am  of  opinion  that,  on  this 
indictment,  the  prisoners  must  either  be  found  guilty 
of  the  whole  charge  or  acquitted,  (i) 


(a)  8  Carr.  &  P.  660. 

{b)  It  would  seem  difficult  to  predicate  of  the  offence  laid  in 
this  indictment  (administering  poison  with  intent  to  murder), 
whether  it  does  or  does  not  necessarily  include  the  commission 
of  an  assault  against  the  person,  so  as  to  render  the  party  liable 
to  be  convicted,  under  the  statute  1  Vict.  c.  85.,  of  that  minor 
offence.  It  would  seem  to  depend  upon  the  means  used,  and 
the  form  of  the  indictment  If,  for  example,  in  the  present 
case,  the  indictment  had  charged  (as  it  might  have  done)  that 
the  prisoners  threw  the  prosecutrix  on  the  ground^  and  by  hold- 
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CoLTMAN  J.,  in  summing  up,  told  the  jury: —  isis. 

It  would  undoubtedly  appear  probable  that  one    ^'^T'^'^^^ 
intention  of  the  prisoner  was  to  rob  the  house;  but  v. 

they  may  have  had  that  intention  and  also  another, 
namely,  to  destroy  life ;  and  if  a  noxious  drug  is 
administered  which  is  likely  to  occasion  death,  and 
the  party  administering  it  is  indifferent  whether  it 
occasion  death  or  not,  that  party  must  be  looked 
upon  as  contemplating  the  probable  results  of  his 
own  action. 

The  prisoners  were  both  found  guilty,  and  judg- 
ment of  death  was  recorded. 

Pashley  and  Overend  for  the  prosecution. 

The  prisoners  were  undefended. 

ing  her  handSy  and  placing  the  bottle  to  her  lips,  compelled  her 
to  swallow  the  poison,  and  so  administered  it,  it  would  seem 
difficult  to  BBj  that  such  a  charge,  so  laid,  would  not  include 
the  commission  of  a  common  assault ;  but  for  any  thing  that 
appeared  on  the  face  of  the  indictment  in  this  instance,  the 
poison  might  have  been  administered  without  any  assault,  or 
any  application  of  force ;  naj,  even  without  any  threat  of  force. 
The  11th  section  of  the  stat.  (1  Vict.  c.  85.)  enacts,  "That  on 
the  trial  of  any  person  for  any  of  the  offences  hereinbefore 
mentioned"  (of  which  the  administering  poison  with  intent,  &c., 
is  one),  "  or  for  any  felony  whatever  where  the  crime  charged 
shall  include  an  assault  against  the  person,  it  shall  be  lawful  for 
the  jury  to  acquit  of  the  felony,  and  to  find  a  verdict  of  guilty 
of  assault  against  the  person  indicted,  if  the  evidence  shall  war- 
rant  such  findingP  But,  notwithstanding  these  latter  words,  it 
seems  that  the  more  reasonable  construction  of  the  act  would 
require  that  the  power  to  convict  of  the  common  assault  should 
be  confined  to  cases  where  the  nature  of  the  felony  in  itself 
necessarily  includes  an  assault ;  or  where  the  felony,  as  charged 
in  the  indictment,  in  fact  does  include  an  assault.  See  Watkin^ 
case,  2  Moody,  C.  C.  218.     Phelp's  case,  ib.  240. 
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SITTINGS  IN  THE  COURT  OF  EXCHEQUER,  IN 
MICHAELMAS  TERM,  184S. 

Coram  Aldbrson,  B. 


184S. 

S^*^^^  YOUNG  V.  HONNER. 

Nov.  2. 

On  an  issue  as  AssuMPsiT   against  the  acceptor  of  a  bill  of 

to  the  ge-  , 

nuinenessofa  exchange, 
signature,  if  a 
witness  denies 

thegenmne-  piea.  That  the  defendant  did  not  accept  the 
assigns  as  his   bili»  and  issue  thereon. 

reason,  a  pecu- 
liarity in  such 

signature,  The  onlv  question  in  the  cause  was,  whether  the 

other  docu-  •'   ^ 

inents,exhi.  words  "accepted,  Robert  Honner**  appearing  on 
same^pecu-  the  bill  as  an  acceptance,  were  the  genuine  hand- 
Sa"*  writing  of  the  defendant 

nands  on 

cross-examin-  ,  n     t    /» 

ation,  andthe  A  witness  Called  for  the  defendant  swore  he 
he  questioned  believed  the  signature  not  to  be  the  genuine  signa- 
forTh?P-  ^^^^  ^f  ^^^  defendant ;  and  as  a  reason  for  that 
pose  of  testing  belief  he  added,  that  the  defendant  always  sicnied 

the  value  of  .^         o 

his  evidence     his  name  thus — "  H.  yy.  Honner*^ 

as  to  the 
genuineness 

^uted  sf  ^a^  Upou  this  Lee^  for  the  plaintiff*,  in  cross-examin- 
ture.    If  he     Jng  the  wituess,  put  into  his  hands  a  document 

denies  the  do-       ^  .  i         •  i  r^  »  rx 

cumenis  to  be  purportmg  to  be  signed  "  Hobert  Honner^**  and 
S'feSribie  asked    him   whether  he  believed    it    to   be    the 

of  that  fact. 
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genuine  signature  of  the  defendant :  and  on  his  ^  2^2l 
answering  in  the  affirmative,  he  was  asked  whether 
the  document  was  not  signed  "  Robert  Honner  ?'* 
and  whether,  after  seeing  that  document,  he  would 
persevere  in  saying  that  the  defendant  always 
signed  his  name  "JR.  W. Honner V^  The  docu- 
ment was  not  in  any  way  relevant  to  the  present 
issue. 

Thesiger  objected  that  this  course  of  cross- 
examination  was  not  allowable,  and  insisted  that  it 
was  merely  instituting  a  comparison  of  hand-writ- 
ing ;   he  cited  Doe  v.  Suckermore  (o),  and  Qrif- 
Jiths  V.  Ivory  (b). 

Alderson  B.  (after  consulting  the  other  Barons, 
who  were  sitting  in  banco)  said  the  Court  was 
unanimously  of  opinion  that  the  cross-examination, 
as  far  as  it  had  been  pursued,  was  regular,  and  that 
the  question  objected  to  might  be  properly  put. 
His  Lordship  added,  that  they  could  not  subscribe 
to  the  decision  of  the  Court  of  Queen's  Bench  in 
Griffiths  V.  Ivory ;  but  the  inconvenience  there 
suggested,  viz.  that  the  Jury  would  have  to  try 
various  collateral  issues,  did  not  arise  here,  for  the 
witness  had  himself  admitted  the  document  now 
put  into  his  hands  to  be  genuine ;  and  surely,  if 
the  peculiarity  existed  in  it  which  he  relied  upon. 


(a)  5  A.  &  E.  703.  (b)  3  P.  &  D.  17. 
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1843.  as  disproving  the  genuineness  of  the  signature  now 
in  dispute,  that  must  be  a  circumstance  by  which 
to  test  the  value  of  his  belief  on  the  subject  But 
if  the  witness  had  denied  the  genuineness  of  the 
signature  to  the  document  now  put  into  his  hands, 
he  should  not  have  allowed  any  issue  to  be  raised 
upon  that  point. 

The  question  was  accordingly  put. 

Verdict  for  the  plaintiff. 

Humfrey  and  R.  V.  Lee  for  the  plaintiff. 
ThesigeTf  Butt,  and  Clarkson  for  the  defendant 
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SAMUEL  EVELEIGH  v.  PURSSORD.         ^--^ 

Westminstxr, 
Jan.  27. 

Ihis  was  ail  issue  directed  by  the  Court  of  A  bill  of  sale 
Exchequer  to  try  whether  certain  goods  seized  by  cuted^by  a*^ 
the  Sheriff,  in  Novernber  1843,  under  an  execution  debtor  lo  his 

'  '  creditor  is  not 

against  fVilliam  Eveleigh^  were  at  the  time  of  such  void,by  reason 
seizure  the  goods  of  the  plaintiff,   Samuel  Eve-  ence  given 

1'^  f  over  other  cre- 

^^^-  ditors.     If  in. 

tended  by  the 
parties  really 

The  plaintiff,  who  was  a  relation  of  PFtlliam  to  operate  and 
Eveleighj  claimed  under  a  bill  of  sale  bearing  date  creditor  the 
in  January  J  1843,  by  which  it  was  alleged  that  [Xngj^^sses 
the  goods  in  question,  principally  household  fur-  siwi,itisgood 
niture,  were  conveyed  to  him  by  William  Eveleigh  acted  on  by 

.  taking  posses- 

0  0  4  sion.    ^ 
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1844.       as  a  security  for  money  previously  advanced.    It 
£^^^^^    was  provided  by  a  clause  in  the  bill  of  sale  that 
V.  the  plaintiff  was  to  be  at  liberty  to   enter  and 

take  possession  of  the  goods,  if  the  principal  and 
interest  were  not  paid  on  a  certain  day  in  July 
1843.  There  was  evidence  of  money  actually  ad- 
vanced by  the  plaintiff  to  William  Eveleigh  in 
March  1841,  and  no  proof  that  it  had  been  ever 
repaid  to  the  plaintiff.  William  Eveleigh  re- 
mained in  possession  at  the  time  of  the  seizure  by 
the  sheriff.  The  execution  of  the  bill  of  sale  by 
JVilliam  Eveleigh  was  admitted  under  a  judge's 
order.  There  was  no  evidence  of  any  action 
pending  against  JVilliam  Eveleigh  at  the  time  of 
the  date  of  the  bill  of  sale. 

For  the  defendant  it  was  contended  that  the  bill 
of  sale  was  fraudulent  and  void  ;  and  that  it  was  a 
mere  contrivance  to  protect  WiUiam  Eveleiglij  who 
was  then  in  difficulties,  from  executions  expected 
to  be  issued  by  his  creditors ;  and  in  support  of 
that  argument  the  following  facts  were  relied 
upon :  viz.,  the  difficulties  in  which  William  Eve- 
leigh was  placed  at  the  time  he  executed  the  bill  of 
sale ;  the  retention  of  possession  by  him  down  to 
the  time  of  the  seizure  ;  the  nonproduction  of  the 
attesting  witness ;  the  fact  that  the  instrument  was 
prepared  by  William  Eveleigh's  attorney,  and  that 
it  was  not  stamped  until  a  few  days  before  the 
present  trial ;  and  the  cases  collected  in  1  Smithes 
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Leading  Cases,  p.  10,  11, 12.,  were  cited  and  com-       1844. 
mented  upon. 

For  the  plaintiff,  Thesiger  submitted  that  these 
were  only  circumstances  from  which,  if  unex- 
plained, a  jury  might  draw  the  inference,  if  they 
pleased,  that  the  bill  of  sale  was  not  a  bond  Jide 
instrument  of  conveyance  ;  that  the  agreement  to 
admit  the  execution  of  the  bill  of  sale  relieved  the 
plaintiff  from  any  presumption  that  his  not  calling 
the  attesting  witness  might  otherwise  have  raised 
against  him  ;  and  that  the  conveyance  being  only 
intended  as  a  security,  and  redeemable  on  payment 
of  the  principal  money  and  interest,  the  grantor's 
retaining  possession,  even  beyond  the  day  of  de- 
fault, was  quite  consistent  with  the  ordinary  bond 
Jide  transactions  of  life ;  and  he  cited  Martindale 
V.  Booth,  (a) 

RoLFE  B.,  in  summing  up,  told  the  jury  that 
the  question  which  they  had  to  determine  was, 
whether  the  goods,  by  the  operation  of  the  bill  of 
sale,  had  really  become  the  property  of  the  plain- 
tiff,  or  whether  that  instrument  was  fraudulent 
and  void ;  that  the  difficulty  of  solving  that  ques- 
tion arose,  in  a  great  measure,  from  the  equivocal 
sense  in  which  the  term  "  fraudulent"  was  used  on 
these  occasions.  In  one  sense,  it  may  be  con- 
sidered fraudulent  for  a  man  to  prefer  one  of  his 

(a)  3B.  &Adol.  498. 


EVRLEIOH 
V. 
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1844.  creditors  to  the  rest,  and  give  him  a  security  which 
left  his  other  creditors  unprovided  for  ;  but  that  is 
not  the  sense  in  which  (except  in  cases  of  bank- 
PuRssoRD.  ruptcy)  the  law  understands  the  term  "frau- 
dulent/' The  law  leaves  it  open  to  a  debtor  to 
make  his  own  arrangements  with  his  several  cre- 
ditors, and  to  pay  them  in  such  order  as  he  thinks 
proper.  What  is  meant  by  an  instrument  of  this 
kind  being  fraudulent  is,  that  the  parties  never 
intended  it  to  have  operation  as  a  real  instrument, 
according  to  its  apparent  character  and  effect 

His  Lordship  then  commented  on  the  &cts  of 
the  case,  pointing  out  the  different  circumstances 
which,  in  themselves,  tended  to  raise  an  inference 
against  the  plaintiff.  His  Lordship  said  that, 
as  to  the  principal  fact  relied  upon,  viz.  the  non- 
delivery of  possession,  he  believed  the  modern 
and  more  approved  doctrine  of  the  Court,  was, 
that  it  was  a  fact  calling  for  explanation,  and  from 
which,  if  unexplained,  a  jury  might  be  led  to  infer 
that  the  instrument  was  not  meant  to  operate. 
Still,  it  was  only  a  circumstance  requiring  expla- 
nation, and  certainly  less  open  to  suspicion  where, 
as  in  this  case,  the  conveyance  was  only  by  way  of 
mortgage.  Undoubtedly  the  transaction  was  not  so 
satisfactorily  cleared  up  as  it  might  have  been ;  the 
attesting  witness  might  have  been  called,  not  to 
prove  the  execution  of  the  instrument  (which  was 
admitted),  but  to  prove  what  took  place  at  the 
time,  and  more  especially  to  prove  who  kept  pos- 
session of  the  bill  of  sale  after  its  execution ;  for 
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that  was  not  explained  ;  and  if  the  grantor  kept  it       1844. 
(as  had  been  insinuated  by  the  defendant)  it  would    e^J)^^ 
have  been  an  important  fact  against  the  plaintiff;  v* 

•         ^11  ^  .J  n  1  PURSSORD. 

again,  the  absence  of  any  evidence  of  pressure  by 
the  plaintiff  was  another  circumstance  which  was 
fit  to  be  urged  upon  the  Jury,  as  raising  some  in- 
ference against  the  bona  Jides  of  the  transaction. 
But  notwithstanding  these  circumstances,  the  ques- 
tion for  the  jury  to  determine  was,  whether,  on 
the  whole,  they  were  satisfied  that  the  bill  of  sale 
was  intended  to  have  operation  in  favour  of  the 
plaintiff,  and  to  confer  upon  him  a  right,  to  be 
exercised  at  his  pleasure,  over  the  property ;  if 
so,  they  ought  to  find  for  the  plaintiff.  If,  on  the 
other  hand,  they  thought  the  transaction  was  a 
mere  sham,  executed  colourably,  and  only  for  the 
purpose  of  protecting  WiUiam  Eveleigh  against 
creditors,  and  without  its  being  really  meant  to 
transfer  the  goods  to  the  plaintiff)  then  they  ought 
to  find  a  verdict  for  the  defendant. 

Verdict  for  the  plaintiff. 

Thesiger  and  Ogle  for  the  plaintiff. 
Erie  and  Hoggins  for  defendant. 
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ADJOURNED  SITTINGS  AFTER  HILARY  TERM 

IN  THE 

COMMON  PLEAS. 


1844. 


WKCTMIKSTlEy 

Feb.  15. 

A  plea  of  non 
cepi  in  re- 
plevin does 
not  put  the 
plaintiff  to 
proof  of  pro- 
perty. 


DOVER  V.  RAWLINGS. 

Replevin. 

Plea.     Non  cepitf  and  issue  thereon. 

The  plaintiff  proved  a  seizure  of  the  goods  by 
the  defendant,  but  failed  in  proving  any  property 
in  them,  or  that  at  the  time  of  the  seizure  they 
were  in  his  (the  plaintiflTs)  possession. 

Channell  Serjt.  objected  that  upon  the  issue 
joined,  it  was  necessary  for  the  plaintiff  to  shew 
himself  in  possession  of  the  goods.  The  new  rules 
had  introduced  no  alteration  in  the  pleadings  in 
replevin,  and  before  those  rules  non  cepit  put  the 
property  in  issue. 

TiNDAL  C.  J.  I  agree  that  the  new  rules  do 
not  apply  to  this  form  of  action ;  but  I  find  that 
in  Comyns*  Digest  a  plea  is  given  expressly  de- 
nying the  property,  and  I  think  that  the  plea  of 
non  cepit  would  not,  according  to  the  old  course  of 


SPRING  ASSIZES,  7  VICT. 


545 


pleading,  put  the  plaintiff  on  proof  of  the  pos-  i844. 

session,  (a)  ^^TT^^'"^^ 

^   ^                ,     ,  Dover 

The  plaintiff  accordingly  had  a  verdict.  v. 

Rawlinos. 

Bompas  Serjt,  and  Hugh  Hill  for  the  plaintiff. 
Channell  Seijt.  and  RodweU  for  the  defendant. 
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YORK. 

Coram  Rolfs  6. 


REGINA  V.  JOSEPH  CHADWICK. 

Indictment  for  forging  a  receipt,  purporting  to 
be  a  receipt  for  12/.,  in  discharge  of  a  debt  and 
costs  in  an  action  pending  in  an  inferior  court, 
with  intent  to  defraud  John  Crowther.  In  another 
count  the  forgery  was  alleged  to  have  been  com- 
mitted with  intent  to  defraud  Joseph  Allatt  and 
George  Ooodall ;  and  there  were  various  other 
counts  alleging  the  intent  differently. 

The  prisoner  was  an  attorney,  and  had  been 
employed  by  Crowther ^  who  was  indebted  to  a 
building  club,  to  settle  an  action  of  debt  brought, 
at  the  suit  of  the  club,  against  him  as  surety  for 
one  Charlestoorth.  A  meeting  accordingly  took 
place,  at  which  Allatt^  the  treasurer,  and  Ooodall^ 


York, 
March  19. 

It  18  not  for- 
gery fraudu- 
lently to  pro- 
cure a  party's 
signature  to  a 
document,  the 
contents  of 
which  have 
been  altered 
without  his 
knowledge. 


(a)  See  Com.  Dig.  Pleader,  3K.  11. 


Chadwick. 
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1844.  a  Steward  of  the  club,  and  several  others,  attended ; 
^^"^^^^^'^  and  ultimately  the  club  agreed  to  take  9/*  in  satis- 
V.  faction  of  their  demand.  The  prisoner  then  pro- 
duced a  piece  of  paper,  on  which  was  a  stamp,  and 
a  receipt  was  drawn  up  and  written  upon  it,  and 
handed  to  AllatU  who  read  it  aloud,  and  returned 
it  to  the  prisoner;  and  shortly  afterwards  it  was 
returned  to  AllatU  and  he  and  Ooodail  signed  it, 
the  prisoner  paying  the  9/. ;  a  fresh  demand  being 
afterwards  made  on  Crowther  for  a  further  sum 
claimed  to  be  due  from  him  on  his  surety-bond, 
the  receipt  was  produced  purporting  to  be  for  12/., 
and  the  figures  written  on  an  erasure,  and  the  al- 
legation on  the  part  of  the  prosecution  was,  that 
after  Attatt  had  signed  the  receipt,  the  prisoner 
had  altered  the  figure  from  9  to  12,  induced  so  to 
do  by  a  representation  on  the  part  of  Crowther 
that  he  had  previously  paid  3/.  to  the  club. 

It  appeared  by  the  evidence  that  the  receipt, 
after  it  was  read  aloud  by  Allatt^  was  in  the  hands 
of  the  prisoner  sufficiently  long  to  enable  him  to 
substitute  the  figures  12  for  the  figure  9»  before  he 
returned  it  to  Allatt  to  be  signed ;  and  the  counsel 
for  the  prosecution  contended  that  even  if  this  was 
the  fact,  and  the  prisoner  in  that  manner  induced 
Allatt  and  Goodall  to  sign  tlie  receipt,  believing  it 
to  be  still  a  receipt  for  9^.  when  he  had  in  fact 
fraudulently  altered  it  into  a  receipt  for  12/.,  this 
would  constitute  the  crime  of  forgery  ;  and  he  cited 
2  Russell  on  Crimes,  319.  ;  2  DeacorHs  Crim.  Law, 
HOS. ;  but  it  was  argued  that  this  suggestion  of  the 
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prisoner's  was  not  borne  out  by  the  evidence,  or       1844. 
the  probabilities  of  the  case ;  and  that  there  was     j^^^^ 
sufficient  evidence  to  warrant  the  jury  in  coming         v. 
to  the  conclusion,  that  the  prisoner  had  altered  the 
figures  after  the  signature  by  Allatt  and  Ooodall. 

RoLFE  B.,  in  laying  down  the  law  to  the  jury, 
told  them  he  was  clearly  of  opinion  that  if  they 
thought  the  alteration  of  the  document  was  made 
before  Allatt  and  Ooodall  signed  it,  such  conduct 
on  the  part  of  the  prisoner,  however  fraudulent, 
would  not  constitute  the  crime  of  forgery;  his 
Lordship  said  he  had  last  year  had  occasion  to  give 
that  point  much  consideration  in  a  case  which  oc- 
curred at  Durham,  (a) 

Not  guilty. 

Pashley  and  Pickering  for  the  prosecution. 
JVortleyj  Hall,  and  TVilkins  for  the  prisoner. 


(a)  See  R.  v.  Collins,  ante,  p.  461. 
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LIVERPOOL. 
Coram  Rolfe  B. 


^J8J^    LILLEY  and  Others,  Assignees  of  BENNETT, 

Liverpool,  V.  B A RNSLEY  and  Another. 

March  29. 

Where  chat-    Trover  for  fifteen  printing  rollers. 
Sjr^rS?       Pleas.  Not  guilty  j  2.  not  possessed. 

for  the  pur- 
pose of  his  ^  ^  ' ' 

executing  cer-      The   bankrupt  was    a    calico-printer  at  Marh\, 
upon^them,  at  chester :  the  defendants  carried  on  the  business  pj^ 
price,'^the        machinc-engravers   at  the  same  place.      In   the  , 
bailor  may  re.  beginning  of  1842   the   bankrupt  employed  the  , 
chattels  be-      defendants  to  engrave  six  patterns  for  him,  eaphi 
worUs fully    requiring  to  be  engraved  upon  three  rollers;  for 
thrb"ai?ee  has^  three  of  the  pattcms  it  was  agreed  that  the  bai|l^- 
oniyaiien       mpt  should  pay  51.  each,  for  the  other  three  ^u 

upon  them  to  .  n  ,  ^        .  ,  . 

the  extent  of    each — in   all  331. — the  bankrupt  furnishing  tj^,,, 

^aVair^price   drawings  and  the  rollers.     The  drawings  and  fit. j 

^r^^T^*^^^  teen  of  the  rollers  were  accordingly  furnished. by.,, 

has  then  ac-     the  bankrupt.     On  the  lyth  of  March  a  fiat.  in. ; 

executed!"      bankruptcy  issued  against  himj   and  on  the  gSd.j 

o^ March  (his  bankruptcy  not  being  then  known)., 

he  called  on  the  defendants,  told  them  that  his -. 

affairs  were  in  an  unsettled  state,  and,  that  they^ ., 

had  better,  for  the  present,   stop  engraving  thp  ; 
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rollers.    At  the  time  when  this  took  place^  five  or      28M. 

six  of  the  rollers  had  been  engraved:    the  re-    ^r"^^*""^^ 

mainder  not.      There  was  also  at  that  time  a         p^ 

balance  of  44/.  due  from  the  bankrupt  to  the  de-   Barnslet. 

fendants  for  engraving  rollers  on  former  occasions, 

and  that  balance  was  still  remaining  unpaid.     The 

assignees,  before  the  commencement  of  the  present 

action,  required  the  defendants  to  give  back  the 

rollers,  making  them  a  tender  of  10/.  for  the  work 

they  had  done  upon  them  :  the  defendants  refused 

to  deliver  up  the  rollers,  and  said  their  claim  was 

larger  than  10/.    Evidence  was  given  by  the  plain- 

tiflFs  that  10/.  was  more  than  enough  to  cover  the 

value  of  the  work  done  on  the  five  or  six  rollers 

that  had  been  worked  upon;    and  further,  that, 

taking  33/.  to  be  a  fair  price  for  engraving  all 

the  rollers  (supposing  they  had  all  been  engraved), 

10/.  was  more  than  a  proportionate  sum  for  the 

rollers  actually  engraved. 

PPatson,  for  the  defendants,  insisted  that  they 
were  entitled  to  keep  possession  of  the  rollers 
until  the  whole  of  the  contract  price  (33/.)  was 
paid ;  that  it  would  be  a  great  hardship  on  the 
artisan  if  it  were  thus  competent  for  the  employer 
to  countermand  his  order  at  any  period  he  thought 
proper,  on  merely  tendering  a  proportionate  part 
of  the  agreed  price ;  for  the  artisan  might  have 
gone  to  considerable  expenses  in  order  to  the  full 
execution  of  his  work,  or  he  might  have  been 
forced  to  decline  other  business.     He  further  said 

VOL.  II.        "  p  p 
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1844.  ^^^^  ^^  should  prove  that  there  was  a  genenl 
usage  in  MancheHer  for  machine-engravers  to  have 
a  general  lien  on  the  rollers  placed  in  their  hands 
to  be  engraved,  and  that  the  defendants  were 
therefore  justified  in  withholding  the  rollers  until 
their  former  balance  of  44/.  was  paid. 

Martin,  contrd.  The  defendants  have  not  any 
lien.  It  is  the  case  of  the  bailment  of  a  chattel 
with  a  contract  between  the  bailor  and  the  bailee 
for  the  execution  of  certain  work  upon  the  chattel 
Until  the  full  execution  of  the  work,  no  lien  at- 
taches ;  and  the  owner  of  the  chattel  has  in  law 
the  right  to  countermand  his  order,  and  reclaim 
the  chattel,  at  any  time,  though  by  so  doing  he 
may  subject  himself  to  an  action  for  breach  of  the 
contract  At  all  events,  he  has  a  right  to  have  his 
chattel  back  on  paying  for  the  work  which  has 
been  actually  done.  And  as  to  the  general  lien, 
he  denied  the  existence  of  it  in  point  of  fact 

Watson  called  witnesses  in  support  of  his  alle- 
gation that  machine-engravers  had  a  general  lien: 
but  the  evidence  failed  to  prove  it ;  he  also  called 
several  witnesses,  who  swore  that  the  work  ac- 
tually done  on  the  rollers  before  the  order  was 
countermanded  was  reasonably  worth  14/. 

RoLFE  B.  (to  the  jury.)  I  agree  with  the 
plaintiff's  counsel,  that  the  bankrupt  had  a  right 
at  any  time  to  stop  the  progress  of  the  work  which 
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he  had  ordered  to  be  done  upon  his  rollers,  and        1944, 
that  he  was  entitled  to  reclaim  his  chattels  without 
being  compelled  to  tender  the  full  amount  which 
he  was  to  have  paid  for  the  entire  work.     But,  on  Barnslet. 
the  other  hand,  I  have  no  manner  of  doubt  that 
before  he  can  require  the  delivery  of  his  chattels, 
he  must  at  all  events  pay  for  the  work  which  has 
actually  been  performed  on  them.     The  question 
then  is.  Have  the  plaintifis  tendered  a  fair  com- 
pensation for  the  work  actually  done,  in  tendering 
the  10/.?  and  in  deciding  that  question,  I  think 
you  are  not  bound  to  be  solely  guided  by  the  con- 
tract price  agreed  to  be  paid  for  the  entire  work 
(though  that  is  a  circumstance  very  material  to  be 
considered),  but  you  are  to  say  what  would  be  a 
&ir  and  reasonable  sum  for  a  machine-engraver  to 
receive  as  the  price  of  the  work  which  was  in  fact 
executed  ? 

Verdict  for  the  defendant. 

Martin  and  Chreen  for  the  plaintiff. 
Watson  for  the  defendant* 
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Liverpool,  CAZENOVE    and    Others   Assignees    of  AL- 
^prii  3.       MOND  a  Bankrupt  v.'  CLAYTON  and  Others. 

The  owner  of  Trover  for  two  vessels  and  their  certificates  of 

a  ship  may  .  , 

▼erbaUy  au-       registry, 

cSr"to  P^eas,  1st.  Not  guilty;   2d.  Not  possessed. 

take  posses- 
sion of  it  1  /» 

as  a  lien.  The  bankrupt  was  the  registered  owner  of  two 

ditorso^*^^  vessels  ;  the  defendants  were  his  bankers,  and  held 

^onmJ^yl^  his  promissory  note  at  twelve  months  for  securing 

force  suchUen  the  balance  of  his  account.     Just  prior  to  the  note 

without  any  .  i  •      i       •  i      i       i 

alteration  in     bccommg  duc  the  bankrupt  deposited  with  the  de- 

e  registry.       f^j^  J^^jj^g  ^]^q  J^JJJ  ^f  g^Jg  ^f  q^^   ^f  ^J^^  VCSScls,  and 

the  builder's  receipt  of  the  other.  This  was  not 
done  in  pursuance  of  any  application  by  the  de- 
fendants, and  nothing  was  said  as  to  the  possession 
of  the  vessels. 

The  bankrupt  stopped  payment  in  March^  and 
the  fiat  issued  in  the  subsequent  month  of  u4prU. 
Tlie  bankers,  learning  the  situation  of  the  bank- 
rupt, applied  to  him  before  the  issuing  of  the  fiat 
to  execute  a  mortgage  of  the  vessels,  which  the 
bankrupt  refused,  saying  it  was  too  late,  as  he  had 
stopped  payment.  The  bankers  said  they  had  a 
right  to  the  vessels  and  should  take  pbssession';  thei 
bankrupt  said  they  might  do  that,  drtd  he^  ihformfed 
them  where  the  vessels  were.    '        ■'   -•'  --^  ^  *i     • 
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In  pursuance  of  what  passed  at  this  mterview       J844. 

between  the  bankrupt  and  the  defendants,   the    ^^^^^^^ 

latter  obtained  from  the  captain  possession  of  the  v. 

vessels  and  their  certificates.  .^f^^* 

I.  and  Others^ 

The  bankrupt  being  called  as  a  witness  for  the*  ;   ' 

defendants,  said,  on  cross-examination,  that  he  did 
not  at  the  interview  in  question  mean  to  give  to 
the  defendants  any  new  right,  but  merely  that  h^  , 

considered  that  the  deposit  of  the  vessels'  papers 
had  already  entitled  them  to  take  possession. 

PFatson  objected  that  no  legal  right  to  hold  the 
vessels  could  be  conferred  without  compliance  with 
the  provisions  of  the  Ship  Registry  Acts, 

On  the  other  side,  it  was  admitted  that  no  pro- 
perty in,  or  title  to,  the  vessels  could  be  gained 
without  complying  with  the  acts  in  question  ;  but 
here,  the  defendants  did  not  pretend  to  have  ac- 
quired any  property  in  the  vessels :  they  merely 
asserted  that  they  had  a  right  to  detain  the  vessels 
and  their  papers,  from  the  legal  owners,  whoever 
they  might  be,  until  their  debt  was  satisfied. 

RoLFE  B^  It  does  not  appear  to  me  that  thq 
Ship  Registry  Acts  have  any  application  to  a  case 
where  no  right  to  the  ship,  either  legal  or  equit* 
2»blej  is  contended  for.  A  ship-owner  may  cer- 
Uiv^y  by  word  of  mouth  authorize  another  to  keep 
ppfisesision  of  his  ship,  as  of  any  other  chattel ;  and 
if.  the  jury  thiqk  that  the  bankrupt,  before  his  B^t 
of  bankruptcy,  authorized  the  defendants  to  take 

pp  3 
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1844. 


Cazxnove 

Clayton 
and  Others. 


and  keep  possession  of  the  vessels  as  a  security 
for  the  debt  he  owed  them,  they  ought  to  find 
their  verdict  for  the  defendants ;  but  if  the  bank- 
rupt, thinking  the  defendants  ahready  had  a  right 
to  take  the  ships,  merely  said  they  might  exercise 
any  right  which  they  then  had,  and  did  not  mean 
to  confer  any  fresh  authority,  then  I  think  the 
verdict  should  be  for  the  plaintiffs. 

Verdict  for  the  plaintiffi. 


Watson,  Crompton,  and  Unthank,  for  the  plain- 
tiffs. 

Martin  and  Segar  for  the  defendants. 


1844. 

Liverpool, 

April  if. 


In  a  question 
of  pedigree, 
when  it  is  im- 
portant to 
shew  that  the 
family  had  re- 
latives living 
at  a  particular 
place,  evi- 
dence may  be 
given  of 
declarations 
by  a  deceased 
member  of  the 
family,  that 
*'he  was  going 
to  visit  his 
relatives  at 
that  place." 


RISHTON  (Demandant)  v.  NESBITT  (Tenant) 

This  was  a  writ  of  right  brought  to  recover  cer- 
tain lands  in  the  county  of  Lancaster. 

The  demandant  claimed  as  collateral  heir  to  one 
Barbara  Aytoun.  The  tenant  relied  on  two  fines 
levie4  by  Barbara  Aytaun  ;  the  first  above  sixty 
years  before  the  commencement  of  this  action,  by 
which,  and  a  deed  to  declare  the  uses  of  it,  the  seizin 
of  Barbara  Aytoun  was  divested ;  and  the  tenant 
shewed  a  derivative  title  under  the  parties  in  whose 
favour  the  fines  were  levied,  and  a  long  possession. 
The  tenant  also  undertone  to  prove  that  another 
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party  than  the  demandant  was  the  heir  of  Barbara       i844f. 
Aytoun.     It  became  important  for  the  tenant,  in    ^^^^'^'^^ 
estahlLshing  the  descent  of  this  party  from  an  an-         v. 
cestor  of  the  name  of  Nicholas  Nahh  (a  brother  of    ^*®*"t* 
Barbara  Ayimmt)^  to  shew  that  a  member  of  his 
fiunily  lived  at  BUwkburrh ;  and  in  order  to  shew 
that  fact,  Starkie  asked  a  witness  who  had  married 
into  the  Nabb  &mily,  whether  she  had  heard  her 
husband's  Either  (who  lived  at  Manchester^  make 
any  statement  on  that  subject 

The  witness  answered  that,  on  occasion  of  his 
leaving  his  house  at  Manchester^  she  had  heard 
him  say  he  was  going  to  visit  his  relatives  at 
Blackburn. 

Dundas  objected  that  the  declaration  deposed 
to  by  the  witness  could,  not  be  received  as  evi- 
dence m  this  case.  In  cases,  of  pedigree,  the  de- 
clarations of  deceased  members  of  the  family  had 
been  admitted  in  evidence,  where  such  declarations 
pointed  to  particular  individuals  as  being  members 
of  the  family ;  but  there  were  two  objections  to 
the  admissibility  of  the  declaration  now  tendered : 
1st,  there  was  no  precedent  for  receiving  declara- 
tions so  vague  as  to  point  to  no  particular  indi- 
vidual ;  2ndly,  reputation  as  to  a  place  where  a 
thing  occurred,  is  not  evidence ;  it  has  been  so 
decided  in  the  case  of  a  declaration  as  to  the  place 
of  birth,  (a) 


(a)  See  i2ev  V.  7%e  InhabUtmts  cfEriOh  8  East  539. 
P  P  4 
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1844.  RoLFE  B,     The  declaration  is  not  evidence  of 

RisHTON     th^  f^ct  ^^^^  ^^^  father  of  the  witness's  husband 
^,  •'•         did  go  to  Blackburn,  or  that  any  one  of  the  name 

J^ESBITT* 

of  iVaJi  was  living  ^r^,;  J)ut  it  is  evidence  of 
there  being  a  tradition  in  the  femily,  that  they  had 
relations  living  at  iBlackbum  /  and  in  the  event  of 
its  being  shewn  by  other  evidence  that  there  were 
persons  of  the  name  of  Nabh  living  at  BUwkbum, 
^  '*7  this  declartftlbh/iHayibe  reffet^d  ito^lt6  connect 
those  persons  with  the  family  now  spoken  of.  In 
the  TVoutfocMc^to  (a)  evidence  was  received  of  $ 
tradition'  that  a  partiioular  individual  had  <iied  in 
hudiay  for  the  {iurpbae  of  cQuneoting  that  individual 
witii  the  family  of  [the;  claitnant 

The  tenant  made  out  hia  caae :  Satisfactorily^  and 
in  the  result,  the  demandant  submitted  to  a 

Verdict  for  the  tenant 

*  ■■  . 

Dundas  land  Archbold  for  the  demandant. . 
Starkie,  Grompton,  wa^  Tomlinson,  for  the  ten** 
»  ant. 


.  (<i)  Motion  V,  Thp  4Uornpj/'Gcn^alt   2  Rvw.  &  Mylp. 
14.7—151.    ' 


Juii;]fJ.|    ji'f 
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BODMIN. 
Coram,  Cresswill  J. 


1844. 

RICHARDS  V.  RICHARDS.  "T"^*^ 

B0DMIK» 

March  26. 

Case  for  words  spoken  to  one  A.B.  imputing  to  in  wi  action 
the  plaintiff  that  he  had  grossly  ill-treated  a  woman,  don,  where  the 
The  declaration  alleged,  generally,  that  the  plaintiff  the^timl^  of 
had,  in  consequence  of  the  slander,  lost  the  fnend-  ^"^"^^^ 

ship  of  his  neighbours,  &C,  ferred  to  cer- 

tain  reports 
current  against 

Plea:  Not  Guilty.  Mt*^* 

Stated  he  had 
reason  to  be- 

The  evidence  on  the  part  of  the  plaintiff,  shewed  i»eve  were 

1         .        J  x^  1  t^e :  Held, 

that  the  words  were  spoken  to  j4.B.  on  the  oc-  that  on  plea  of 
casion  of  his  going  to  the  defendant  to  enquire  the'defelidwit 
whether  he  had  not  unputed  to  the  plaintiff  the  ""ghtprovcby 

^  *  cross-examin- 

offence  charged  upon  him,  and  who  was  the  author  ationof  the 
of  the  slander  ?     The  defendant,  in  reply,  stated  Seww.  that' ' 
.  that  he  had  heard  of  the  imputation ;  that  the  re-  ^^^^^ 
port  was  generally  current,  and  that  he  had  reason  [JJg^^ii^, 
to  believe  it  to  be  true ;  but  he  refused  to  state  neighbour- 
from  whom  he  had  heard  it,  and  strongly  censured  were 'the  com- 
the  plMntiff.  Z^:&^ 

On  the  part  of  the  defendant,  it  was  attempted  ^^^  ^^ 

*  ^  ^    \  words  were 

to  be  shewn  by  cross-examination  of  the  plaintiff's  uttered  by  the 

defendant. 


uss  .  xiABBs.  ^Duna  nam} 

18M.       witnesseSf  that  the  supposed  misconduct  of  the 

plaintiff  had  been  a  iB^equent  topic  of  conversatiin 

among  those  who  were  employed  by  the  plaintiff 

in  his  bunness,  and  waa  cojpmonly  rumoured  in 

the  town  in  which  the  plaintiff  resided,  before  the 

conversation  betweeh  the  defendant  and  ^B^ 

which  was  the  sul^ect  of  the  actiim;  and  audi 

evidence  was  insisted  upon  as  admissible,  because 

it  shewed  that  thd  dcfSandant  was,' at  all  events,  not 

the  inventor  of  the  slander,  and  that  Uie  iiijniy 

aiiflin^fiom  th«  8hHiider.>09«kl  not;. bar  wholly  .a# 

cvibed  .tO'thO'  defendant^    Mmts  ^v*  Os<foviTand 

d(Stuia^p.998^(5thed')^.vffrB>oitedri.;.^. :  .n  ^>  i-.,: 
On  the  other  hand,  it.  was  omSmdoSi  that  (tens 
was  no  reported  authority  in  favour  of  the  admis* 
sion  of  mere  rumours  in  mitigatkm^ezcqpt, where 
it  appeared  that  the  defendant  had  himself  heard 
the  rumours^  and  had  finmded  his  atatement  iipim 
such  reports  of  others*        *  .•  i-  -      ;.♦-.   *^\ 

•  CrbssweIl  J.  stated-  from  his  own  recollection, 
that  the  case  of'  Hardy  v.  AUxandet  was  not  a 
decision  in  point,  for  that  the  evidtoce  Was  there 
received  without  opposition ;  but  that  in  JIiMM«-«. 
O^fUffy  such  evideiice  Imd  be^nncS^Mtft^  tod 
admitted. 

After  consulting  Wiohtman  J.,  the  learned  judge 
allowed  the  counsel  for  the  defendant  to  prove  the  ' 
above  facts  on  cross-examination. 


Richards. 
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Chreenwood,  for  the  defendant,  in  his  address  to       1844. 
the  jury,  urged  them  to  find  for  the  defendant,  on    p^^J^bds 
the  ground  that  the  supposed  slander  being  con-         v. 
tained  in  a  reply  to  enquiries  made  by  the  witness 
for  the  purpose  of  ascertaining  the  author  of  it, 
vidiS  prima  facie  a  confidential  and  privileged  com- 
munication, and  that  there  was  no  proof  of  express 
malice. 

Cresswell  J.  It  appears  to  me  that  the  de- 
fendant  has  failed  in  shewing  that  he  had  any 
lawful  excuse  for  the  act  complained  of;  the  ut- 
tering of  defamatory  matter  of  an  actionable  nature 
is  presumed  to  be  malicious,  unless  it  occurred 
on  a  lawful  occasion.  If  the  defendant  had  merely 
stated  to  the  witness  what  he  had  heard,  with  a 
view  to  enable  him  to  trace  the  slander  to  its  real 
author,  the  case  might  have  been  different.  But 
here  the  defendant  went  further,  and  he  even 
refused  to  point  out  any  one  as  the  reporter  to  him, 
of  the  slander. 

Verdict  for  the  plaintiff. 

CrowdeTj  Gockbumj  and  M.  Smith  for  the 
plaintiff. 

Oreenwaod  and  Rawlinson  for  the  defendant. 
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PRINCIPAL    MATTERS. 


ABATEMENT. 
See  Practice  (Trial)  12. 

ACCESSARY. 
See  Malicious  Shooting,  2. 

ACCOUNT  STATED, 
See  Several  Counts. 

A  promise  by  the  drawer  to  pay  the 
indorsee  and  holder  of  bills  over- 
due is  evidence  on  an  account 
stated,  in  an  action  by  the  in- 
dorsee against  the  drawer.  Oliver 
V.  DovaU.  Page  2S0 

ACTION. 
See  Special  Pleader. 

ACTION  ON  THE  CASE. 
See  Reversioner. 


ADMINISTRATOR,  SPECIAL. 
See  Evidence,  10. 

ADMISSIONS. 
See  Practice  1. 


ALIBI. 
See  Evidence  in  Reply. 

In  answer  to  an  alibi  set  up  on  a 
trial  for  felony,  the  prosecutor 
may  shew  the  circumstances  un- 
der which  the  prisoner  was  seen 
near  the  spot  in  question,  though 
those  circumstances  involve  the 
commission  of  another  felony  by- 
him.  Reg.y.John  Briggi,  Page  199 


AMENDMENT. 
See  Practice. 
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ANCIENT  DOCUMENT. 
See  Evidence,  9. 17. 

ANCIENT  LIGHTS. 
See  Light. 

ANSWER  IN  CHANCERY. 
See  Evidence^  6. 

APOTHECARY. 

A  fiurgeon  may  administer  medicines 
in  the  cure  of  a  surgical  case 
without  being  subject  to  the  pe- 
naltiet  of  the  Apothecaries*  Act 
(55  G.  S.  c.  194.)»  but  he  has  no 
right  to  do  so  in  the  case  of  in- 
ternal diseases  not  requiring  sur- 
gical treatment,  such  as  fever,  or 
consumption.  The  Mastery  Sfc, 
of  the  Apothecaries*  Company  v. 
Lotinga^  Page  495 

APPEAL,  COSTS  OF. 
See  Sessions,  Order  of. 

ARBITRATION. 
An  appointment  of  an  umpire  by 
two  arbitrators,  under  a  power  to 
appoint  before  **  entering  on  the 
cause  of  tlie  matters  in  difference," 
is  good,  though  the  arbitrators 
have,  before  such  appointment, 
enlarged  the  time.  If  one  of  the 
arbitrators  insist  upon  producing 
further  evidence,  and  the  other 
refuse  to  allow  it  to  be  done,  this 


is  a  sufficient  <'  disagreement"  be- 
tween the  arbitrators  to  authoriie 
the  interference  of  the  umpire. 
CudUfy.  Walters,  Page  232 

ASSAULT. 

See  Autrefois  Convict.    Indict- 
ment, IK  !?• 

ATTESTING  WITNESS. 
See  Subscribing  Witness. 

ATTORNEY. 
See  Evidence,  S3. 

ATTORNEY'S  BILL,  ACTION 
ON. 

1.  An  order  to  refer  an  attorney's 
bill  to  taxation,  and  an  allocatur 
thereon,  after  attendance  on  the 
master  by  the  party's  new  at- 
torney, are  sufficient  evidence  of 
the  business  having  been  done, 
though  there  be  not  the  usual  un- 
dertaking to  pay  in  the  order. 
Wilson  V.  KnappSf  160 

2.  The  official  assignee  of  a  bank- 
rupt is  liable  to  the  costs  of  de- 
fending an  action  brought  against 
him  and  the  creditors'  assignee, 
if  he  joined  in  retaining  the  at- 
torney.    Sydney  V.  Belcher,     324 

AUTREFOIS  ACQUIT. 
An  insolvent  debtor  acquitted  on  a 
former   indictment    for  omitting 


IKDE3L 


goods  out  of  his  ichedQle,  may 
.  be  agaiD  indicted  for  omitting 
other  goods  not  specified  in  the 
former  indictment;  but  such  a 
course  ought  not  to  be  taken  ex- 
.  cept  under  very  peculiar  circum- 
stances. Ity.ChampneySfFsige26 

AUTREFOIS  CONVICT. 

A  plea  of  autrefois  convict  of  an  as- 
sault before  Justices  under  9  G.  4. 
c.  31.,  is  a  bar  to  an  indictment  for  | 
felonious    stabbing,   Sec,   in   the  ; 
same  transaction.     The  Queen  v. 
John  Walker,  446 

BAIL. 

See  MiSDBMBAKOR. 


BANKER. 
See  Bankrupt,  1. 

BANKER'S  CHEQUE. 

The  holder  of  a  banker's  cheque 
ought  to  present  it  for  payment 
within  a  reasonable  time ;  and  it 
is  a  question  for  the  jury  on  an 
issue  of  due  presentment,  whether 
this  rule  has  been  complied  with. 
Where  a  cheque  drawn  on  a  coun- 
try banker,  dated  19th  March, 
was  not  presented  until  6th  April, 
and  no  cause  was  assigned  for  the 
delay,  but  the  drawer  had  not 
sustained  loss  by  the  non-present- 


ment at  an  earlier   period,  the 

drawer  was  held  liable  to  be  sued 

on  the  cheque*     Serle  v.  Norton, 

Page  401 

BANKRUPT, 
See  Penalty.    Witness,  9. 

1.  By  the  custom  of  a  bank  money 
paid  in  after  banking  tiours,  was 
put  into  a  separate  place  of  de- 
posit, and  entered  in  a  counter- 
book,  but  not  carried  to  the  cus- 
tomer's account  till  next  day  :— > 
where  a  customer  paid  in  a  bank- 
note after  the  banking-hours,  and 
the  banker  having  before  resolved 
not  to  open  his  bank  agam,  placed 
the  note  in  such  separate  place  of 
deposit,  without  carrying  it  to  the 
account  of  the  customer^  and  next 
morning  stopped  payment,  and 
became  bankrupt,  the  bank-note 
was  held  to  remain  the  property 
of  the  customer.  Sadler  v.  Bel- 
cher, 489 

2.  Goods  suffered  by  the  true  owner 
to  remain  in  the  possession  of  a 
trader,  till  after  a  secret  act  of 
bankruptcy,  but  taken  possession 
of  before  the  fiat,  do  not,  since 
2  &  3  Vict,  c  9Q.f  pass  to  the  as- 
signees. Pariente  v.  Pennellf  517 

BATTERY. 
See  Damages,  1. 

BEGIN,  RIGHT  TO. 
See  Practice. 
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*  BIGAMY. 

On  a  trial  for  bigamy,  the  prisoner's 
declarations,  deliberately  made,  of 
a  prior  marriage  in  a  foreign  coun- 
try, are  sufficient  evidence  of  such 
marriage,  without  proving  it  to 
have  been  celebrated  according 
to  the  law  of  the  country.  Reg. 
v.  Newton,  Page  503 

BILL    OF    EXCHANGE    AND 
PROMISSORY  NOTE. 

See  Banker's  Cheque.    Forgery, 
1.    Indictment,  8. 

1.  An  instrument  drawn  by  A^  upon 
B.  requiring  him  to  pay  to  the 
order  of  C  a  certain  sum  at  a 
certain  time,  **  without  accept- 
ance," is  a  bill  of  exchange,  and 
may  be  so  described  in  an  indict- 
ment for  forgery.  The  Queen  v. 
Kinnear,  117 

2.  A  note  written  by  a  creditor,  at 
the  foot  of  an  account,  requesting 
the  debtor  to  pay  that  account  to 
A*  B.J  and  which  the  creditor  de- 
livered to  A,  B.t  for  the  purpose 
of  his  getting  in  the  money  for  the 
creditor,  is  not  a  bill  of  exchange, 
or  order  for  payment  of  money 
within  the  Stamp  Act.  Norris  v. 
Solomon,  266 

S.  On  replication  De  injuria  to  a 
plea  by  the  acceptor  of  a  bill, 
that  it  was  accepted  for  the  ac- 
commodation of  the  drawer,  and 
by  him  indorsed  to  A.  B.  without 


consideration,  for  the  purpose  of 
raising  moneyt  and  by  A.  B. 
fraudulently  indorsed  to  CDn 
without  consideration,  and  by  him 
to  the  plaintiff,  without  consider- 
ation, the  defendant  must  prove 
the  want  of  consideration  from 
plaintiff  to  C.  D.  Brown  v.  PkU- 
pot,  Page  285 

4.  In  an  action  against  the  acceptor 
of  a  bill  of  exchange  purporting 
to  be  drawn  and  indorsed  by  A. 
B,,  proof  that  the  bill  vras  in- 
dorsed by  the  same  person  who 
drew  it  is  sufficient,  though  that 
person  is  shown  not  to  be  ^  ^. 
Joseph  Smith  v.  Moneypeny,    317 

5.  A  document  in  the  ordinary  form 
of  a  bill  of  exchange,  but  requir- 
ing the  drawee  to  pay  to  his  own  or- 
der, and  purporting  to  be  indorsed 
by  the  drawer  and  accepted  by  the 
drawee,  cannot  in  an  indictment 
for  forgery  and  uttering  be  treated 
as  a  bill  of  exchange.  Beg.  v. 
.7.  Bartlett,  362 

6.  An  indorsee  of  a  bill  of  exchange, 
ignorant  of  the  drawer's  address, 
and  so  unable  to  give  him  notice 
of  the  dishonour  of  the  bill,  is 
bound  to  make  enquiry  for  the 
address  promptly  on  the  bill  being 
dishonoured,  if  he  means  to  hold 
the  drawer  liable.  Chapcoit  v. 
Curletois,  4«4 

BOOK  (ancient). 
See  Evidence,  9. 17* 


ij^^UiC.^ 


5^ 


A  tpivn'^uu:vaii»jPqt;Cf)nvyeyjqg|(Q.9cls 
firofn  ^117  finfi  JujiOij^^^i^rtnip^.  to 
molh^X,  nor  9X ^^nyfixjed  ^tfi*  ,nor 
the ,  goQcU  of  .scYjeral  persona  nt 
the.^apc^ jUdol^  hqi.  ikying  in  the 
atra^ts,  and  under^king  jpbs  as 
h^  ci^n^gpt  them,  is  not  a  common 
carrier. .  ^f:i^d  v.  jPole^ ,  jPagie  80 


.    .CHALLENGE.I . 

Oq  tlfe  trial  pf  an  ind^ctm^t  for  a 
nptyjt  ia  ground  for  a  prosecutor^s 
challenging  a  Jivor  that  he  is  an 
innabitant  of  the  town  where  the 
riot  occurred,  and  that  be  has 
takcfn  an  active  pari  m  ttie  id  tetter 
w^icli,  led  to  It.'     T/ie    ^ecn  v, 


\"'  CHitb^i^i^rj^ 


'    See   iNDICTMENTyslO.        -^   '^ 

■   ::>Li.       ^    l-M- r-'f.'    -mIj      1(»    Ji.J.lSAr^ 

CHURCHWARDfiN.  '^^  »• » 

.'..!•!      ..fit     '<•»      M'ViU-.Ur'l-      J.'f)     ><>■ 

,-.   til  i'lif   J.I:  :•.<)  /iNj.'fi  •!<;  -.<-/iLhjt 


.;l  Mi  ^.. 

1\ 


I)  »liK»|T'<n-ji 


r-^r 


See  Uttering. 


Tt'^fiir'  jrfj 


See^E^irtWdiB'/fii.^^^ 
VOL.  n. 


COMMON(;'M€tfii'  OF. 
A  right  of  dofittbotJ  fblFibkHill  '^l^ktnf' ' 

exftends^^totra^  dattlelrtftfa^  wintei^ 
^atag^  of  th^  Iknd;  togMhef'vrltl]! 
tKe  produde  of  h  duririg  the  sum- 
m^/»  capable  of  tnttimainingJ 


CONCEALMENT  OF  BIRTH. 

f^'^  f        1.;/  /  ir»/  1        '  >      f  IIH 

S^AM/Pi?T^«^y,j9., ,  j.j 
1.  In  order  to  convict  a  woman  un- 

must  be  coitifsUteiy  di^osid  of: 
a  prisoner  found  with  the  body    , 


Stl 


J.J  '.n  


ossession 


DOSS 

if    '.0 


'^:. 


'^Aoug^ 


about  to  aldose  of  it,  canttot  be 

99.'>Y>ctea,„„%,  V.  Sar<^  ^nfU.^ 

...  44 

2.  da  WinaictVep^  Ifor  concealing 

the'birtli'o^a  cliilcl',  a  final  disp'ds- 


-'*  t@nip1at^'df  Wnl*  not  'support  l&V  lii-' 

aiaw"enif:''Ry|.''v/!ft«w:ai»,'29*' 

8.  ok  aH^ikdldtRiynl?  f^r"(ihlid.Ii^r'. 
der;'bi<¥ ft>j'n'6t? srdtiri^  a'Aiittii  aF 
iHi:' iHtlii,"W"a'dkoah«tl^-f«r-  th^' 
oM^dipnS  MiiCtiod'ttit'  cbhi.' 
cUtf^'g  tfie 'bi'^th'--chn'tk^'i>lacd■ 
i^ir^:V:■^lcAi;''    i-"-'^  *■■■  Sd2 

1.  •>;  :m   ■•>;  •   ■.i\  ..•  .!.,  .,!;..•   .!<>  . 

~/i:    Oi'J    '^ift    l/vli;  >  >  ii.      I  ti     J      *...  ^* 

WUem  .direefcor»  i  i  of-  a-   einifatiy  -. 
gmatBdi  avleisey  '\titb  n.  power,  ^i 
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re-entry,  and  afterwarcU  the  com- 
pany was  incorporated  by  an  act 
of  parliament,  which  (amongst 
other  thbgs)  enacted,  <<that  all 
contracts,  &c.  theretofore  entered 
into  with  the  directors  of  the 
company  shall  be  as  valid  and  ef- 
fectual, to  all  intents  and  purposes, 
as  if  the  company  had  been  in- 
corporated when  the  same  con- 
tracts, &c.  were  entered  into,  and 
as  if  the  same  had  been  entered 
into  with  the  sud  incorporated 
company : "  Held,  that  the  mcor- 
porated  company  might  support 
ejectment  on  the  clause  of  re- 
entry. Doe  d.  London  Dock  Co. 
V.  Knebeli  et  Ux.,  Page  66 


CONFESSION. 

A  constable  telling  a  prisoner  <<  any 
thing  you  can  say  in  your  defence 
we  shall  be  ready  to  hear,"  ren- 
ders a  confession  inadmissible. 
Reg.  V.  Morion,  514 


CONTRACT. 

See  Vendor  and  Purchaser. 


CONTRADICTION  of  WITNESS. 

See  Rape,  2.    Witness,  4.     Evi- 
dence (in  Reply). 


COST& 

See  Malicious  Prosecution,  L 
Sessions,  order  of.  Hioqwat, 
1.  3.  5,  6. 


COUNSEL. 

See  Practice  (Counsel).    Prac- 
tice (Trial),  12.    Witness,  6. 

Where  counsel,  regularly  retained,  .^ 
appear  for  the  plaintiff  in  a  pennl  ^ 
action,  and  claim  to  proceed,  tfac^s 
plaintiff  himself  cannot  i^ppear-;^ 
and  claim  to  be  nonsuited.  Mari^^ 
▼•  Benjamin^  P^  22^? 


COURT  OF  REQUESTS. 

An  act  of  parliament,  establishing 
a  local  court,  enacted  that  the 
mesne  process  might  beserved  on 
the  defendant  either  personally,  or 
by  leaving  the  same  at  the  dwdl- 
ing'housef  lodging,  or  place  of 
abode,  Sfc.  of  the  defendant.  Held, 
that  it  was  sufficient  to  leave  the 
process  at  a  lodging  where  the 
wife  of  the  defendant  was  living, 
though  the  defendant  hiinself,  a 
seafaring  man,  was  absent  on  a 
voyage,  and  had  been  so  absent 
for  six  months.  The  act  provided 
that  the  defendant,  in  any  action 
commenced  for  anything  done  in 
pursuance  of  the  act,  or  on  ac- 
count of  any  order,  &c.  of  the 
court,    might    give    the    special 
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matter  in  evidence,  under  the  ge- 
neral issue.  Held^  that  this  enact- 
ment protected  not  merely  the 
oflScers  of  the  local  court,  but  also 
the  plaintiff  in  the  suit  there,  who 
had  voluntarily  accompanied  and 
aided  the  officer  in  seizing  the 
goods  of  his  debtor,  under  an 
order  of  execution.  Cuherson  v. 
Melton,  Page  200 

CREDIT  (to  whom  given). 
See  Joint  Stock  Company,  1,  2. 


CROSS-EXAMINATION. 

See  Practice  (Trial),  7.     Evi- 
dence, 16.    Witness,  10. 

CUTTING  AND  MAIMING. 

See  Malicious  Shooting. 


DAMAGES. 

See  Evidence,  16.    Libel,  6,  7.  9. 
Pleading,  1. 

1.  In  trespass  for  a  battery,  the  pro- 
vocation, though  not  arising  at  the 
time  of  the  battery,  may  be  given 
in  evidence  under  Not  Guilty  in 
mitigation  of  damages.  Fraser  v. 
Berkley,  3 

2.  In  an  action  on  the  case,  where 
special  damage  is  alleged  in  the 
declaration,  and  is  essential  to  the 
maintenance  of  the  action,  such 
special  damage  may  be  traversed 
by  the  plea^  and  if  not  traversed 


is    admitted.     Perring  v.  Har' 
ris,  Page  5 

DECLARATIONS. 
See  Evidence,  2.  10. 12.  25. 

DEFAMATION. 
See  Libel. 

DEMURRAGE. 

Indebitatus  assumpsit  will  not  lie  for 
demurrage,  unless  there  be  an  ex- 
press contract  to  pay  it.  Horn  v. 
Bensusany  326 

DEMURRER. 

See  Evidence,  11.  IndictmbkTi  5. 

Pleading,  5.        ^ 

DEPOSIT. 
See  Lien. 


DEPOSITIONS. 

See  Evidence,  1,  24*.    Interroga- 
tories. 

The  depositions  taken  before  the 
magistrates  against  a  prisoner  can- 
not be  read  against  him,  where 
the  witness  has  died  since  the  ex- 
amination, unless  the  depositions 
in  cross-examination  have  been 
correctly  taken,  and  returned  to 
the  court.  Depositions  taken  in 
cross-examination,  at  a  subsequent 
time  to  those  in  chief,  and  not 
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signed  by  the  committing  magis- 
trates, are  so  irregular  as  to  pre- 
vent the  whole  depositions  from 
being  read  against  a  prisoner  ;  and 
this,  although  both  are  proved  by 
one  of  the  committing  magistrates 
to  have  been  accurately  taken. 
Reg.  V.  Francis  France^  Page  207 


DISORDERLY  HOUSE. 

The  use  of  rooms  in  a  licensed  vic- 
tualler's house  for  private  balls, 
and  public  balls,  and  masquerades, 
on  the  speculation  of  persons  hir- 
ing the  rooms  for  the  occasion, 
does  not  render  the  landlord  liable 
to  the  penalty  under  25  G.  2. 
c.  36.  s.  2.     Marks  v.  Benjamin^ 

225 


DISTRESS. 

In  case  for  an  excessive  distress, 
though  the  warrant  of  distress  be 
for  a  greater  sum  than  is  really 
due,  the  plaintiff  is  not  entitled  to 
a  verdict,  unless  the  goods  seized 
are  excessive  in  regard  to  the  sum 
really  due.     Crowder  v.  Self,  190 


DYING  DECLARATION. 
Sec  Evidence,  2. 

EASEMENT. 
See  Prescription  Act.    Light. 


ECCLESIASTICAI,  COURTS 
(PROCEEDINGS  IN). 

See  Evidence,  18. 


EJECTMENT. 
See  Condition.    Mesne  Profits. 

ELECTION. 
See  Voter. 


EMBEZZLEMENT. 


L  Semble.  Larceny  by  a  clerk  in  a 
public  office  under  the  crown  is 
not  within  7  &  8  G.  4.  c.  29.  <.4& 
An  indictment  for  embezzlement 
of  moneys  received  by  a  clerk, 
whilst  such,  is  good  under  the 
2  W,  4.  c.  4.  without  alleging  the 
embezzlement  to  have  taken  place 
whilst  the  prisoner  was  clerk.  Beg- 
V.  Lwelly  Page  236 

2.  An  indictment  on  stat.  7  &  8  G.  4. 
c.  29.  s.  49.  against  a  broker  for 
embezzlement  of  a  security  for 
money,  must  allege  a  written  di- 
rection to  him  as  to  the  applica- 
tion of  the  proceeds.  Reg,  v. 
Golde,  425 


ESTOPPEL. 
See  Landlord  and  Tenant,  2. 
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EVIDENCE. 

See  Alibi.  Bigamy.  Bills  of  Ex- 
change, 4.  Confession.  Courts 
OF  Request.  Depositions.  For- 
gery, 4.  LinsL,  3,  6,  7i  9.  Ma- 
licious prosecution,  2.  Rape. 
Reputation.  Subscribing  Wit- 
ness.   Witness. 

1*  Illegal  questions  or  answers  re- 
turned by  commissioners  ap- 
pointed by  the  court  under  1  IV. 
4.  c.  22.  for  the  viva  voce  examin- 
ation of  witnesses,  maybe  objected 
to  and  struck  out  at  the  trial ;  but 
counsel  cannot  object  to  the  an- 
swers to  illegal  questions  put  on 
his  own  side.  Hutchinson  v.  JBer- 
nardf  Page  1 

2.  On  an  indictment  against  a  pri- 
soner for  the  murder  of  A.  by 
poison,  which  was  also  taken  by 
B.  who  died  in  consequence: 
Held,  that  B.'s  dying  declarations 
are  admissible.     Beg.  v.  Baker, 

53 

3.  In  order  to  let  in  secondary  evi* 
dence  of  a  document,  it  is  not 
necessary  that  the  search  for  it 
should  have  been  recent,  or  made 
for  the  purpose  of  the  cause.  A 
search  amongst  the  proper  papers 
three  years  before  the  trial  of  the 
cause  was  held  sufficient.  Fiiz.  v. 
Rabbits,  60 

4.  Evidence  of  the  usage  of  trade  is 
admissible  to  shew  the  meaning  of 
ambiguous  words  in  a  packer's 
receipt  for  goods.  Boxoman  v. 
Horsey,  85 


5.  Where  the  plaintiff  puts  in  evi- 
dence letters  of  the  defendant, 
selected  out  of  a  correspondence, 
the  defendant  is  not  entitled  to 
put  in  the  intermediate  letters 
unless  expressly  referred  to  in^ 
those  put  in  by  the  plaintiff. 
Slurge  V.  Buchanan,         Page  90 

6<  If  an  answer  in  Chancery  is  pro* 
duced  in  evidence,  the  party 
against  whom  it  is  produced  is 
entitled  to  have  the  whole  bill  in 
Chancery  read  as  part  of  his  ad- 
versary's case.    PenneU  v.  Meyer, 

98 

7-  A  receipt,  given  by  the  agent  in- 
dorsed on  the  back  of  a  writ  as 
issuing  it,  for  the  sum  claimed,  is 
admissible  to  prove  payment  of 
that  sum,  between  the  same  par- 
ties, without  calling  the  agent. 
Weary  v.  Alderson,  127 

8.  The  contents  of  a  document  re** 
fused  to  be  produced  afler  notice, 
cannot  be  proved  by  the  produc- 
tion of  a  copy  of  a  copy  of  the 
document.  The  first  copy  ought 
to  be  produced.  Everingham  v. 
Roundell,  138 

9.  When  an  ancient  document,  pur- 
porting to  be  an  exemplification, 
is  produced  from  the  proper  place 
of  deposit,  but  has  not,  at  the 
time  of  its  production,  the  Great 
Seal  affixed,  it  is  still  to  be  pre- 
sumed that  it  is  an  exemplifica- 
tion, and  may  be  read  in  evidence 
as  such.  Mayor  of  Beverley  v. 
Craven,  140 

10.  A  document  deposited  in  a  Court 
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of  Equity,  by  a  party  to  a  suit 
there,  and  scheduled  in  his  an- 
swer, but  which  remains  with  an 
officer  of  that  court,  afler  an  or- 
der to  deliver  it  to  the  party,  is 
sufficiently  in  the  control  and 
power  of  such  party  to  let  in 
secondary  evidence  after  notice 
to  produce,  and  nonproduction 
thereof  by  the  party. 

Id  an  action  by  a  special  admi- 
nistrator, under  st.  38  G,  3.  c.  S?-, 
the  declarations  of  the  executor 
named  in  the  will,  made  by  him 
whilst  he  was  the  acting  executor^ 
are  not  admissible  against  the 
plaintiff.  i^uxA  v.  P^acoc^,  Page  162 

11.  Where  a  plea  has  been  demurred 
to,  the  defendant,  on  the  trial  of  is- 
sues joined  on  other  pleas,  has  no 
right  to  advert  to  the  matters  al- 
leged in  the  plea  demurred  to,  as 
matters  admitted  by  the  plaintiff 
though  the  venire  be  to  assess  the 

.  damages  on  the  demurrer,  as  well 
as  to  try  the  issues.  Ingram  v, 
Lavosony  253 

12.  The  declarations  of  a  party  suing 
as  a  representative  of  others,  made 
before  he  became  such,  are  evi- 
dence. Smithy  assignee  of  Mor- 
gan V.  Morgan,  257 

19.  On  the  trial  of  an  indictment 
for  personating  a  burgees  at  an 
election  of  a  councillor  for  a  ward 
of  a  borough  divided  into  wards 
under  the  Municipal  Corporations 
Act,it  is  enough  for  the  prosecutor 
to  shew  that  the  personation  took 
place  at  what  purported  to  be  a 


ward-election  for  that  ward.  It  is 
not  necessary  to  prove  the  due 
division  of  the  borough  into  wards, 
or  that  such  division  was  approved 
of  by  the  Privy  Council.  Beg.  v. 
Thompson,  Page  355 

14.  A  declaration  alleged  the  di- 
vision of  a  parish  into  several  dis- 
tinct parishes  by  order  of  the  king 
in  council  (under  58  G.  8.  c  45b) : 
Held,  that  the  allegation  coald 
not  be  proved  by  production  of 
the  Grazette  containing  a  copy  of 
such  order.  Greenwood  ▼•  Wood- 
ham,  S6S 

15.  In  case  for  malicionsly  indicdng 
the  plaintiff,  the  observations  made 
by  the  judge  on  the  trial  of  the 
indictment  are  not  evidence  for 
the  plainti£     Barker  ▼•  Angdl, 

371 

16.  In  trespass  for  false  imprison- 
ment on  a  criminal  charge,  the 
defendant  cannot  cross-examine 
as  to  the  bad  character  of  the 
plaintiff,  nor  as  to  previous  charges 
made  against  him.  Douming  v. 
Butdier,  374 

17.  In  an  action  to  try  whether  the 
Queen,  in  right  of  the  Duchy  of 
Lancaster,  has  the  right  to  appoint 
coroners  for  the  duchy,  the  plain- 
tiff insisting  that  in  former  times 
an  officer  of  the  duchy,  called  the 
Feodary,  discharged  the  duties  of 
coroner :  Held,  that  a  manuscript 
book  written  by  one  J.  S.  (a  feo- 
dary  in  the  reign  of  Queen  Eliz.), 
and  purporting  to  contain  an  ac- 
count of  the  duties  of  his  office. 
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and  precedenti  relating  thereto, 
was  not  receiTable  in  evidence  for 
the  plaintiff,  who  claimed  to  be 
dochjr-coroner,  although  such  book 
had  been  kept  in  the  duchy  office, 
and  referred  to  there  as  a  book  of 
authority.  Jermon  v.  Dyson^ 
Page  877 

18.  A  decree  of  the  Court  of  Arches 
for  alimony  is  not  admissible  in 
evidence  without  proof  of  the  pro- 
ceedings in  the  suit. 

Where  a  suit  is  removed  by  ap- 
peal from  a  Consistory  Court  to 
the  Court  of  Arches,  the  judgment 
of  the  Court  of  Arches  is  not  ad- 
missible in  evidence  without  shew- 
ing that  court  to  be  duly  in  pos- 
session of  such  suit  by  producing 
the  process  of  appeaJ,  viz.  the 
transcript  of  the  proceedings  sent 
from  the  court  below.  Leake  v. 
Marquis  of  Westmeath^  394 

19.  A  summons  for  leave  to  pay 
money  into  Court  is  some  evi- 
dence of  a  liability  to  that  extent. 
Latoson  v.  Manglesy  427 

20.  A  copy  of  a  document  taken  by 
a  machine,  worked  by  the  witness 
who  produces  it,  is  admissible  as 
secondary  evidence.  Simpson  v. 
Thoretortf  433 

21.  A  warrant  of  commitment  is  not 
evidence  of  the  facts  which  it  re- 
cites.    Stevens  ▼.  Clark^  435 

22.  On  an  issue  as  to  the  genuineness 
of  a  signature,  if  a  witness  denies 
the  genuineness,  and  assigns  as 
his  reason  a  peculiatity  in  such 
signature,  other  documents  exhi- 


biting the  same  peculiarity  may 
be  put  into  his  hands  on  cross^ 
examination,  and  the  witness  may 
be  questioned  upon  them,  for  the 
purpose  of  testing  the  value  of  his 
evidence  as  to  the  genuineness  of 
the  disputed  signature.  Young  ▼. 
Honnevy  Page  536 

23.  An  attorney  having  a  lien  on  a 
deed  for  the  costs  of  drawing  it, 
is  not  bound  to  produce  it  on  a 
subpoena  duces  iecum^  for  the 
client.     Kemp  v.  Kingf  437 

24.  Where  on  a  preliminary  hearing 
of  a  case  the  magistrate's  clerk 
had  taken  down  what  a  witness 
said,  but  neither  witness  nor  ma- 
gistrate signed  it :  held  that  what 
the  witness  said  might  be  proved 
by  any  one  who  heard  him,  with- 
out producing  the  clerk's  note. 
Jeans  v.  Wheedon^  484 

25.  On  an  issue,  whether  the  plaintiff 
had  an  easement  in  the  defendant's 
land,  the  declaration  of  a  former 
occupier  of  the  defendant's  land, 
is  not  admissible  against  him. 
Scholes  V.  Chadwiclf  507 


EVIDENCE  IN  CONTRADIC- 
TION. 

See  Practice  (Trial),  5.  Rape,  2. 


EVIDENCE  (IN  REPLY). 
See  Alibi. 

The  plaintiff  in  an  action  on  the 
case  gave,  as  confirmatory  evi- 
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dence  of  the  defendant's  having 
committed  the  tort  proved  at  Lay- 
ton^  proof  that  he  was  seen  near 
the  spot  at  the  time  in  question^ 
and  the  defendant  called  witnes- 
sesy  who  swore  that  the  defendant 
was  at  Richmond  at  that  time. 
The  plaintiff  was  allowed  to  give 
in  reply  additional  evidence  of  the 
defendant's  being  at  La^on,  such 
evidence  being  a  direct  contra- 
diction of  the  new  fact  of  the 
defendant's  being  at  Richmond. 
JBriggs  v.  Ainstoorihf       Page  168 


EXEMPLIFICATION. 
See  Evidence,  9. 

FACTOR. 

Where  a  factor,  the  consignee  of 
goods  for  sale  and  indorsee  of  the 
bills  of  lading,  had  landed  and 
warehoused  the  goods  and  taken 
the  M'harfingers'  certificates  and 
dock-warrants  in  his  own  name, 
and  then  pledged  the  certificates 
and  warrants  for  an  advance  of 
money  on  his  own  account ;  held, 
that  such  pledge  was  not  pro- 
tected by  the  second  section  of 
6  G.  4.  c.  94.,  in  an  action  of  Tro- 
ver by  the  real  owner  of  the  goods. 
Close  v.  Holmes^  22 


FALSE  IMPRISONMENT. 
See  Evidence,  16. 


FALSE  PRETENCES. 

1.  Obtaining,  as  a  loan,  from  the 
drawer  of  a  bill  accepted  by  the 
prisoner  and  negociated  by  the 
drawer,  part  of  the  amount,  for 
the  purpose  of  paying  the  bill, 
under  the  false  pretence,  that  the 
prisoner  was  prepared  with  the 
residue  of  the  amount, — is  an  of- 
fence within  7  &  8  G.  ^.  e.  29. 
s.  53.,  the  prisoner  being  shewn 
not  to  be  so  prepared,  and  not 
intending  so  to  apply  the  money. 
R.  ▼.  Crossley^  Page  17 

2.  A  sailor's  shipping  note  for  2/. 
15^.,  payable  to  A.  B.  or  bearer, 
five  days  after  the  ship  shall  sail, 
is  not  a  void  instrument,  under 
17  G.  3.  c.  30.,  but  is  an  "  under- 
taking, warrant,  or  order  for  the 
payment  of  money,"  under  11 
G.  4.  &  1  W.  4.  c.  66.  s.  8.  There- 
fore, where  such  an  instrument 
was  forged  and  goods  obtained 
by  means  of  it,  it  was  held  that 
the  prisoner  ought  to  have  been 
indicted  for  forgery ;  and  that  an 
indictment  for  obtaining  goods  by 
false  pretences  could  not  be  sus- 
tained. Reg.  V.  Anderson^  469 


FORCIBLE  ENTRY. 

Where  the  grand  jury  at  the  assizes 
find  a  true  bill  for  a  forcible  entry 
under  stat.  8  Hen.  6.  c.  9.,  the 
judge  before  whom  the  indict- 
ment is   found  is  not   bound   to 
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award  a  writ  of  restitution  upon 
the  finding.  He  has  a  discretion 
whether  to  grant  it  or  not.  Reg, 
V.  Harland,  Page  141 


FORGERY. 

See  Bill  of  Exchange  1, 5.  In- 
dictment, 8.  False  Pretences, 
2. 

1.  To  constitute  the  forgery  of  a 
bill  of  exchange^  within  1  W.  4. 
c.  66*  s.  4.,  the  instrument  must  be 
complete.  Forging  an  acceptance 
to  an  instrument  in  the  form  of  a 
bill,  but  without  the  drawer's  name, 
b  not  within  the  statute.  Reg,  v. 
Butterwick,  196 

2.  It  is  not  forgery  fraudulently  to 
procure  a  pairty's  signature  to  a 
document,  the  contents  of  which 
have  been  altered  without  his 
knowledge.  Reg.  v.  Joseph  Chad- 
xoicke,  5ii5 

S.  It  is  not  forgery  fraudulently  to 
induce  a  person  to  execute  an  in- 
strument on  a  misrepresentation 
of  its  contents.  In  an  indictment 
for  forgery,  the  instrument  forged 
may  be  described  as  a  deed  with- 
out setting  it  out,  or  averring  facts 
to  shew  that  it  was  such  a  deed 
as  might  be  the  subject  of  lar- 
ceny.    Reg.  V.  Richard  CoUinSf 

461 

4.  On  an  indictment  for  uttering  a 
forged  cheque,  &c.,  it  is  sufficient 
to  disprove  the  handwriting  of  the 


supposed  maker ;  and  he  need  not 
be  called  to  disprove  an  authority 
to  others,  to  use  his  name;  cir- 
cumstances shewing  guilty  know- 
ledge are  enough.  Reg.  v.  Hurley, 
Page  473 

FRAUDS  (STATUTE  OF). 

A  memorandum  of  sale  of  goods  in 
the  vendor's  book,  signed  by  the 
vendee  in  initials,  the  vendor's 
name  not  appearing  in  the  book,  is 
not  a  sufficient  note  in  writing  to 
satisfy  the  Statute  of  Frauds ;  nor 
will  the  defect  be  cured  by  a  let- 
ter from  the  vendee,  in  which  the 
vendor's  name  does  appear,  unless 
the  letter  clearly  refers  to  the 
memorandum.        Jacob  v.  Kirk, 

221 


FRADULENT  CONVEYANCE. 

A  bill  of  sale  of  goods,  executed  by 
a  debtor  to  his  creditor,  is  not  void 
by  reason  of  preference  given  over 
other  creditors.  If  intended  by 
the  parties  really  to  operate  and 
to  give  the  creditor  the  power  of 
taking  possession,  it  is  good  al- 
though not  acted  on  by  taking 
possession.    Eveleigh  v.  Purssord, 


GAME. 

1.  In  an  indictment  under  9  G.  4. 
c.  69.  s.  9.,  it  is  sufficient  to  charge 


574 


INI>EX. 


entering.  See*  certain  land  in  the 
occupation  of  A*  B>f  &c.  without 
specifying  whether  it  was  inclosed 
or  not.  If  one  of  a  party  of  poach- 
es be  found  in  the  land  specified, 
the  reit  co-operating  in  the  pur- 
suit of  game  in  adjoining  land,  all 
may  be  alleged  to  be  found  in  the 
land  specified.  '  Reg.  v.  Andrews^ 

2.  The  mere  use  of  a  small  stick  as 
a  weapon  by  a  poacher,  in  a  sud- 
den afiray  with  game-keepers,  is 
not  enough  to  prove  such  stick 
an  ofiensive  weapon  under  9  G.  4. 
c.  69.  s.  9.  The  jury  must  be  con« 
vinced  that  the  party  took  it  with 
him  for  the  purpose  of  offence. 
Reg.  V.  Fri^  S^  Webb,  42 


GAZETTE. 
See  Evidence,  14. 

GRAND  JURY, 
See  Indictment,  14. 

HANDWRITING. 
See  Evidence,  22. 

HIGHWAY. 

See  Reputation,  2. 

1.  The  Judge  on  the  trial  of  an  in- 
dictment for  the  non-repair  of  a 


bighway,  faojuA  at  letsioiis  imder 
5ft  6  IT. 4.  c.5a  s.B6^  has  no 
power  to  award  costs  for  a  firivo* 
lous  defence,  under  the  98Ui  sec* 
tion.  The  power  is  limited  to  the 
court  at  which  the  indictment  was 
preferred.  Reg.  v.  The  Inhabit* 
ants  qfPredonf  Page  187 

2»  An  indictment  for  the  non-repair 
of  a  bighway  describing  tha  way 
as  immemorial,  is  not  supported 
by  proof  of  a  highway  extin« 
gnished,  as  such,  sixty  yean 
before,  by  an  enclosure  act,  but 
since  used  by  the  public,  and  re- 
paired  by  the  district  charged. 
The  2Sd  section  of  5  St  6  WA 
C.50.  is  not  retrospective  in  re- 
spect of  roads  completely  public 
by  dedication  at  the  timef  of  the 
act;  it  applies  to  roads-  then 
made  and  in  progress  of  dedica- 
tion. Reg.v.  Westmari  (Tything 
of),  305 

S*  On  an  indictment  for  the  non- 
repair of  a  highway,  in  the  ordi- 
nary form,  a  parish  cannot  be 
convicted  for  not  rebuilding  a  sea 
wail  washed  away  by  the  sea, 
over  the  top  of  which  the  alleged 
way  used  to  pass. 

Where  a  parish  are  acquitted  on 
such  an  indictment,  on  the  ground 
of  there  being  no  highway,  the 
court  is  not  bound  to  award  costs 
under  5  &  6  fT.  4.  c.  60.  s.  95.  A 
judge  who  tries  at  nisi  prius  an  in- 
dictment for  non-repair,  removed 
by  certiorari,  has  no  power  under 
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that  section  to  award  costs.    Reg. 
V.  Paul  (Inhabitants  of).  Page  S07 

4.  An  indictment  for  the  non- 
repair of  a  highway  in  the  parish 
of  A.f  alleging  the  liability  by 
reason  of  the  tenure  of  certain 
lands  in  the  said  parish,  is  not 
supported  by  proof  of  a  liability 
to  repair  a  way  extending  through 
il.and  other  parishes  by  reason 
of  the  tenure  of  a  farm  made  up 
of  lands  in  A*  and  the  other 
parishes*    Reg.  y.  Mixen^        S82 

5.  A  judge  at  nisi  prius  is  em- 
powered by  Stat  5&6  JV.^.c. 50. 
9. 95.  to  make  an  order  for  pay- 
ment of  the  costs  of  the  prosecu- 
tion, though  the  indictment  had 
been  removed  from  the  sessions 
by  certiorari.  Reg.  v.  Inhabitants 
of  the  Township  of  Great  Brotigh' 
ton,  144 

6.  Where  an  indictment  for  non-re- 
pair of  a  highway  is  directed  by 
Justices  under  5  &  6  IV.  4ff  c.  SO. 
s.  95.y  the  prosecutor  is  entitled  to 
an  order  for  costs,  though  the  de- 
fendants are  acquitted  on  the 
ground  that  the  road  if  not  a 
highway.  Reg.  v.  The  Inhabitants 
ofHeanor,  445 


INDEBITATUS  ASSUMPSIT. 
See  DzMURRAGX. 

INDICTMENT. 
See  Assault.     Autrbvois  Con- 


vict. AUTRBFOIS  ACOUIT.  BiLLS 
OF  Exchange,  1,  5.  Conceal- 
ment OF  Birth.  Embezzle- 
ment. False  Pretences.  For- 
gery. Highway,  2,  S,  4?.  Plead- 
ing, 5.  Railway.  Receiving 
stolen  Goods.    Uttering* 

1.  An  indictment  which  alleges  an 
offence  in  the  reign  of  a  deceased 
king,  and  concludes  against  the 
peace  of  his  successor,  is  still  bad 
on  demurrer.  After  judgment  on 
demurrer  an  indictment  cannot  be 
quashed  at  the  instance  of  the 
prosecutor.  Reg.Y.JViliiamSmith9 

Page  109 

2.  An  indictment  under  7  &  8  G.  4f. 
c.  29.  s.  15.  for  stealing  in  a  shop, 
&c.,  must  allege  that  the  prisoner 
stole  the  goods  therein  /  an  aver, 
ment  that  the  goods  were  in 
the  shop,  and  the  prisoner  stole 
them,  is  not  enough.  Reg.  ▼. 
Roger  Smith,  115 

S.  An  indictment  for  forging  a 
receipt  in  the  following  form  :  — - 

"  Sih  January,  1830. 
"^16:    15:   6.      For  the  High 
Constable, 

^^  James  Hughes,** 

does  not  require  explanatory  aver- 
ments.  Reg.  y.  BoardmaUf  147 
4.  Where  two  receivers  are  charged 
in  the  same  indictment  with  sepa- 
rate and  distinct  acts  of  receiving, 
it  b  too  late  afler  verdict  to  object 
that  they  should  have  been  in- 
dicted separately.  Reg.  v.  Hayes. 
Walter  Sf  Another,  156 
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5>  Objections  to  an  indictment, 
which  are  within  7  G.  4.  c.  64. 
s.  20»  21.y  must  be  taken  by  de- 
murrer. It  is  too  late  to  take 
them  on  the  trial.  Reg*  v*  Zjaw, 
Page  197' 

6.  An  indictment  beginning  *<  The 
Jurors  of  our  Lady  the  Queen  "  is 
not  bad  in  arrest  of  judgment. 
The  words  "  of  our  Lady  the 
Queen"  may  be  rejected  as  sur- 
plusage, the  jurors  intended  being 
those  mentioned  in  the  caption. 
Reg.  V.  Turner,  214 

7<  An  indictment  charging  an  offence 
on  a  day  within  the  present  reign, 
and  concluding  against  the  peace 
of  her  Majesty,  is  not  supported 
by  proof  of  an  offence  on  a  day  in 
a  former  reign ;  and  the  objection 
entitles  the  prisoner  to  an  acquittal. 
Reg.  V.  Prifiglcy  276 

8.  An  indictment  under  stat.  1 1 G.  4. 
and  1  W.  4.  c,  66.  for  uttering  a 
forged  foreign  promissory  note, 
need  not  allege  it  to  be  payable  out 
of  England.  Reg.  v.  John  Lee,  281 

9.  An  indictment  for  concealing  the 
birth  of  a  child,  "  by  secretly 
disposing  of  the  dead  body," 
without  shewing  the  mode  of  dis- 
posing of  the  dead  body,  is  bad. 
Reg.  V.  HounseU,  292 

10.  In  an  indictment  for  the  murder 
of  a  bastard  child,  the  absence  of 
a  name  is  sufficiently  accounted 
for  by  the  child  being  described 
as  '*  then  lately  before  born  of  the 
body  of  "J.  Hr  Reg.  v.  Mary 
and  Jane  Hogg,  S80 


11.  On  an  indictment  for  carnally 
knowing  and  abusing  a  girl  under 
ten  years,  the  prisoner  may  be  ac- 
quitted of  the  felony  and  convicted 
of  an  auatiU*      R^»  ▼•   FoUsa, 

PageieO 

12.  An  indictment  alleging  thatil, 
B.,  C,  2>.9  &c.,  persona  employed 
in  a  mine,  in  the  parish  of,  &C.,  in 
the  county  of  Cornwall,  &c^  at, 
&C.,  did  steal  certain  ore,  the  pro- 
perty of  the  adventurers  in  the 
said  mine,  then  and  tliere  being 
found,  does  not  sufficiently  shew 
the  ore  to  have  been  in  the  mine 
when  stolen  under  the  2  &  S  Vid. 
c.  58.  *.  10.  Reg.  V.  Trevenner 
and  Treleage,  476 

13.  An  indictment  for  burning  a 
stable  is  not  supported  by  proof 
of  burning  a  shed  which  bad  been 
built  for  and  used  as  a  stable  ori- 
ginally, but  had  latterly  been  used 
as  a  lumber  shed  only.  Reg.  v. 
CoUey  and  Otherst  475 

14.  Where  the  grand  jury  has  ig- 
nored a  bill  of  indictment,  a  se- 
cond bill  may  be  presented  at  the 
same  assizes  against  the  prisoner 
for  the  same  offence.  Reg.  v. 
Nevoton,  503 

15.  In  setting  out  a  judgment  for 
felony,  it  is  not  sufficient  to  allege 
that  at  the  sessions  of  gaol  de- 
livery, &c.  **it  was  presented" 
&c.  without  saying  by  whom, 
and  on  oath  &c.    Reg.  v.  Butter' 

Jield,  522 

16.  It  is  in  the  discretion  of  the 
Judge  whether  he  will  allow  se- 
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veral  felonies  to  be  given  in  evi- 
dence under  one  indictment; 
where  they  are  in  fact  so  mixed 
as  not  to  be  separated  without  in- 
convenience, it  will  be  allowed. 

When  the  stealing  is  in  county 
K  and  the  receiving  in  county  Zr., 
both  are  triable  in  Y.,  and  the 
indictment  may  allege  both  the 
stealing  and  receiving  to  have  been 
in  y.  Reff.  v.  Hinley,  Page  524 
17.  On  an  indictment  under  1  Vict, 
c.  85.  for  feloniously  administering 
poison,  the  prisoner  cannot  be 
convicted  of  an  assault  under  the 
11th  s.  of  the  statute.  Reg,  v. 
DUxnorih,  531 


INSOLVENT  DEBTOR. 
See  Autrefois  Acquit. 


INSURANCE. 

See  Ship,  1. 

1 .  A  new  ship  was  chartered  and  in- 
sured from  London  to  N.  S.  Walesy 
and  the  freight  made  payable  on 
her  arrival  there.  Being  unable 
to  procure  homeward  freight,  she 
went  to  Madras  and  there  took 
in  freight  to  England,  and  a  fresh 
policy  was  entered  into.  The  ship 
was  lost  on  the  homeward  voyage ; 
the  route  being  a  common  one  for 
ships  chartered  to  New  South 
Wales:   Held,  that  the  ship  was 


on  her  first  voyage,  and  that  con- 
sequently the  underwriters  were 
not  entitled  to  a  new-for-old  de- 
duction of  one-third*  Pirie  v. 
Steele,  Page  49 

2.  A  party  whose  life  is  insured  is 
not  the  general  agent  for  the  as- 
sured :  and  therefore  the  policy  is 
not  void  by  reason  that  such  party 
failed  to  communicate  a  material 
fact,  as  to  which  he  was  not  inter- 
rogated by  the  insurers,  unless  he 
was  aware  of  the  materiality  of 
the  fact,  and  studiously  concealed 
it. 

It  is  a  question  of  fact  for  the 
jury  whether  a  fact,  not  commu- 
nicated, was  under  the  circum- 
stances one  which  the  assured 
ought  to  have  communicated. 
Rawlins  v.  Desborough,  S28 


INTEREST. 
See  Witness,  2,  3.  5.  8, 9. 


INTERROGATORIES. 

1.  The  depositions  of  a  witness  ex- 
amined on  interrogatories  are  ad- 
missible, though  it  appears  that  on 
his  examination  he  referred  to 
papers  which  he  refused  to  allow 
the  commissioners  to  see.  Stein" 
keller  v.  Newton,  372 

2.  In  order  to  let  in  the  deposition 
of  a  witness  examined  on  inter- 
rogatories, his  absence  roust  be 
shewn  by  some  one  who  can  speak 
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to  the  Act,  of  his  own  knowledge : 
— proof  of  enquiries  made  at  the 
residence  of  the  witness,  and  of 
answers  given,  is  not  enough.  Ro' 
binsott  V.  MarkSf  Page  375 

8.  The  deposition  of  a  witness  exa- 
mined on  interrogatories,  jointly 
interested  with  the  defendant,  may 
be  read  in  evidence  for  the  de- 
fendant, the  name  of  the  depo- 
nent being  indorsed  on  the  re- 
cord, under  stat.  S  4*  4  ^.  4.  c.  42. 
s*  27*    Adams  v.  Garrard,      400 


ISSUES  SEVERAL^ 
See  Practice  (Trial),  6. 

JOINT  STOCK  COMPANY. 

L  Where  a  member  of  a  joint-stock 
company  advanced  money  to  a 
director  of  the  company,  knowing 
that  it  was  to  be  applied  in  taking 
up  a  bill  of  exchange  which  such 
director  had  become  a  party  to, 
for  the  purposes  of  the  company, 
•—it  is  a  question  for  the  jury 
whether  the  member  advanced  the 
money  on  the  credit  of  the  com- 
pany at  large,  or  on  that  of  the 
director  individually.  CoUey  v. 
Smith,  96 

2.  A  member  of  a  joint  stock  com- 
pany is  not  liable  to  be  sued  for 
the  price  of  goods  ordered  by  the 
company  to  be  made  for  them 
before  he  became  a  member,  al- 
though such  goods  were  delivered 


afterwards. 
roHf 


Whitehead  v.  Bar- 
Rige248 


JUDGMENT. 
See  EvioRNCB,  18. 

.JURY. 
See  Practice.  (Triajl),  14.  Chal- 

LBKGE* 

L  Special  jurors  are  to  be  paid  by 
the  party  who  moved  for  Uie  spe- 
cial jury,  though  (to  ensure  a 
trial)  the  other  party  may  haie 
summoned  them.  WiUon  v.  Bvt' 
ler.     Same  v.  HoadUy,  78 

2.  In  a  special  jury  cause  the  plain- 
tiff may  have  a  tales  without  the 
consent  of  the  defendant.  GatUff 
V.  Bourne,  100 


LANDLORD  AND  TENANT. 

See  Condition.  Distress.  Mrski 
profits.    Notice  to  quit. 

1.  Where  the  only  evidence  of  a 
tenancy  is  payment  of  rent,  the 
person  paying  is  in  all  cases  at 
liberty  to  explain  the  payment, 
and  to  shew  on  whose  behalf  it 
was  received.  Doe  d.  Harvey  v. 
Francis,  57 

2.  Where  A.  took  a  lease  in  writing 
in  his  own  name  of  certain  pre- 
mises, and  subsequently  occupied 
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part  only,  and  paid  rent  for  so 
much  as  he  occupied  to  B^  as 
whose  agent  he  in  fact  took  the 
lease :  Held,  that  B.  might  dis- 
train for  the  part  so  occupied,  and 
that  A*  was  precluded  in  replevin 
from  disputing  his  title.  Clarke 
V.  Waterton,  Page  87 

3.  A  covenant  by  a  lessee  '^  to  put 
premises  into  habitable  repair" 
binds  him  to  put  them  into  such  a 
state  that  they  may  be  occupied 

,  not  only  with  safety^  but  with 
reasonable  comfort|  for  the  pur- 
poses for  which  they  were  taken. 
Belcher  v.  M'Intosh,  186 


LEVANT  AND  COUCHANT, 

See  Common. 

LIBEL  AND  SLANDER. 

L  The  order  of  the  House  of  Com- 
mons for  the  publication  and  sale 
by  certain  booksellers,  of  Reports 
laid  before  the  House,  does  not 
exempt  the  booksellers  from  an. 
swering  in  an  action  of  libel,  any 
individual  injured  by  defamatory 
matters  in  such  Reports  so  sold  by 
them.    Stockdale  v.  Hansard^     9 

2.  A  letter  from  a  son-in-law  to  his 
mother-in-law,  volunteering  ad- 
vice respecting  her  proposed  mar- 
riage, and  containing  imputations 
upon  the  person  whom  she  was 
about  to  marry,  is  a  privileged 
communication,  and  not  actionable 


unless  malice  be  shewn.     Todd  v. 
Hawkins,  Page  20 

3.  In  an  action  for  a  libel  contained 
in  a  newspaper,  the  defendant  has 
a  right  to  have  read,  as  part  of  the 
plaintiff's  case,  another  part  of  the 
same  newspaper  referred  to  in  the 
libel  complained  of.  Thornton  v. 
Stephen,  45 

4.  A  porter  who  in  the  coarse  of  his 
business  delivers  parcels  contain- 
ing libellous  handi^bills,  is  not  li- 
able in  an  action  for  libel,  if  he  be 
shewn  to  be  ignorant  of  the  con- 
tents of  the  parcels.  Day  v. 
Bream,  64i 

6.  In  an  action  against  the  editors  of 
a  newspaper  for  libel,  the  fact  of 
the  libel  being  published  on  the 
communication  of  a  correspondent 
is  not  admissible  in  mitigation  of 
damages.    Talbot  v.  Clark,     312 

7.  In  an  action  for  libel  against  the 
publisher  of  a  magazine,  evidence 
of  the  writer's  personal  malice 
against  the  plaintiff  is  inadmissible. 
Robertson  v.  Wylde,  101 

8.  An  action  will  lie  for  saying  of 
the  plaintiff  *^he  is  a  returned 
convict,"  though  the  words  im- 
port that  the  punishment  has  been 
suffered.      Ponler   v.    Dowdney, 

119 

9.  In  an  action  for  defamation,  where 
the  defendant  at  the  time  of  utter- 
ing the  words  had  referred  to  cer- 
tain reports  current  against  the 
plaintiff,  which  he  stated  he  had 
reason  to  believe  were  true ;  Held, 
that  on  plea  of  not  guilty  the  de- 
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fendant  might  prove  in  mitigation 
by  cross-examination  of  the  plain- 
tiff's witnesses,  that  such  reports 
bad  in  fact  prevailed  in  the  plain- 
tiff's neighbourhood,  and  were  the 
common  topic  of  conversation 
before  the  words  were  uttered 
by  the  defendant.  Richards  v. 
Richards,  Page  555 

10.  An  action  will  not  lie  against  a 
magistrate  for  words  spoken  in 
pronouncing  judgment  of  a  witness 
in  the  case.    Kendillon  v.  Mahhy, 

438 

LIEN. 
See  Ship,  2.    Evidence,  23. 

1.  Where  a  debtor  deposits  a  title 
deed  with  his  creditor,  as  security 
for  a  debt,  the  interest  which  the 
creditor  thereby  acquires  in  the 
deed  may  be  assigned  by  him  to  a 
third  person.     Hobson  v.  Mellond, 

342 

2.  Where  chattels  are  bailed  to  an 
artisan  for  the  purpose  of  his  ex- 
ecuting certain  work  upon  them, 
at  an  agreed  price,  the  owner  may 
reclaim  the  chattels  before  such 
work  is  fully  executed ;  and  the 
bailee  has  only  a  lien  upon  them 
to  the  extent  of  what  would  be  a 
fair  price  for  so  much  of  the  work 
as  had  then  actually  been  execu- 
ted.   Lilli/  V.  Bamsley,  548 

LIGHT. 
An  actual  enjoyment  of  lights  for 


twenty  years,  even  under  a  per- 
mission verbally  asked  for  by  the 
occupier  of  a  house,  and  given  by 
the  person  having  right  to  ob- 
struct, is  sufficient  to  confer  t 
right  under  2  &  3  IF.  4.  e.  71. «.  S. 
The  enjoyment  under  that  sectioQ 
need  not  be  as  of  right,  or  ad- 
verse. Corporation  of  London  v. 
Pewterer's  Ckmpany^      Pftge  409 


LIMITATION  OF  ACTION. 

Where  the  overseers  of  a  township 
claimed  lands  which  they  had  al- 
lowed a  poor  inhabitant  to  occupy 
rent  free,  he  keeping  up  a  grind- 
stone upon  the  land  for  the  con- 
venience of  the  parish ;  the  enjoy- 
ment of  this  privilege  by  the  pa- 
rishioners, for  upwards  of  twenty 
years,  whilst  the  lands  were  occu- 
pied by  persons  paying  no  rent, 
does  not  defeat  the  title  of  such 
persons  under  S  &  4  IF.  4.  c.  27. 
Doe  d.  Robinson  v.  Hinde,       441 


LOCAL  COURTS. 
See  Courts  ov  Request. 

MAGISTRATE. 
See  Libel  and  Slander,  10. 
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MALICIOUS  PROSECUTION. 
See  Evidence,  15. 

1.  In  case  for  a  malicious  arrest,  the 
plaintiff  is  entitled  to  recover  costs 
incurred  in  the  former  suit  beyond 
the  taxed  costs  in  that  suit.  Gould 
V.  Barratty  Page  171 

2.  Where^  in  case  for  a  malicious 
charge  of  felony,  the  plaintiff  puts 
in,  to  prove  a  formal  part  of  his 
case,  the  defendant's  and  another 
person's  depositions  before  the 
magistrates,  the  defendant  has  a 
right  to  use  his  own  deposition  as 
evidence  in  the  cause,  but  not  that 
of  the  other  deponent.  Jackson 
V.  Bull  &  Alison,  176 


MALICIOUS  SHOOTING, 
CUTTING,  &c. 

1.  The  fact  of  firing  a  gun  into  a 
room  of  ^.  B.'s  house  with  intent 
to  shoot  A,  B.f  the  prisoner  sup- 
posing him  to  be  in  the  room,  will 
not  support  a  charge  of  shooting 
at  A.  B.y  if  he  be  shewn  not  to 
be  in  the  room,  or  within  reach  of 
the  shot.   Reg.  v.  LoveUy  39 

2.  An  indictment  under  9  G.  4.  c.  31. 
'  5.  12.  for  maliciously  shooting  at 

A.  B.  is  supported  if  he  be  struck 
by  the  shot,  though  the  gun  be 
aimed  at  a  different  person.  A 
prisoner  who  employed  another 
person  to  harbour  the  principal 
felons  may  be  convicted  as  acces- 
sary af\er  the  fact  though  he  him- 
VOL.  n. 


self  does  no  act  of  relieving,  and 
the  prisoner  may  be  found  guilty 
on  the  uncorroborated  testimony 
of  the  person  who  actually  har- 
boured. Reg.  V.  Jarvis,  Page  40 
8.  Where  a  party  having  a  deadly 
weapon  lawfully  in  his  possession, 
in  his  own  defence,  but  without 
having  previously  retreated  as  far 
as  possible,  cuts  a  person  who  is 
assaulting  him,  he  is  guilty  of  fe- 
lony, under  1  Vict.  c.  85.  s,  4.,  if 
he  intended  grievous  bodily  harm. 
Reg.  V.  Odgers,  479 


MALPRACTICE. 
See  Manslaughter. 

MANSLAUGHTER. 

If  a  medical  man,  though  lawfully 
qualified  to  practise  as  such,  cause 
the  death  of  a  person  by  the  grossly 
unskilful,  or  grossly  incautious, 
use  of  a  dangerous  instrument,  he 
is  guilty  of  manslaughter.  Rex 
V.  Spilling,  107 

MARRIAGE. 
See  Bigamy. 

MASTER  AND  SERVANT. 

Where  a  master  entrusts  his  servant 
with  his  carriage  for  a  given  pur- 
RR 
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pose,  and  the  servant  drives  it  for 
another  purpose  of  his  own,  in  a 
direction  different  from  that  or- 
dered by  his  master,  and  in  so 
doing  negligently  drives  over  a 
person,  the  master  is  liable  for 
such  negligence.  Heath  v.  Wilson, 
Page  181 

MESNE  PROFITS. 

On  the  trial  of  an  ejectment  by  land- 
lord against  tenant,  where  the  de- 
fendant appears,  the  plaintiff  may, 
under  1  G,  4.  c.  87.,  recover  for 
mesne  profits  without  proving  no- 
tice of  trial.  Doe  d.  Thompson  v. 
Hodgson,  283 

MINES  (STEALING  IN). 
See  Indictment,  12« 

MISDEMEANOR. 

A  party  arrested  during  the  assizes 
under  an  indictment  for  a  misde- 
meanor cannot  be  discharged  on 
bail  without  pleading  and  travers- 
ing.   Reg.  v.  WettenhalU  291 

MUNICIPAL  ELECTION. 

See  Evidence,  13. 

MURDER. 

1.  Where  a  wound  is  wilfully,  and 
without  justifiable  cause,  inflicted, 


and  ultimately  becomes  the  came 
of  death,  the  party  who  inflicted 
it  is  guilty  of  murder,  though  life 
might  have  been  preserved  if  the 
deceased  had  not  refused  to  sub- 
mit to  a  surgical  operation.  Reg. 
v.  Joseph  Holland,  Page  351 

2.  Sentence  of  death  may,  since  the 
Stat.  6  &  7  ^.  4.  c.  SO.,  be  recorded 
against  a  person  convicted  of  mur- 
der.   Reg.  V.  Hogg,  881 


NEGLIGENCE. 

See  Master  and  Servant. 

.  Pleading,  3. 

The  owners  of  a  vessel  disabled  by 
the  negligence  of  its  crew  are  an- 
swerable for  damage  done  by  its 
accidentally  drifting,  when  so  dis- 
abled, against  another  vessel.  Sec- 

f  combe  v.  Wood,  290 

NEW  ASSIGNMENT. 
See  Pl£ADino«  2. 

NON-JOINDER. 

See  Practice  (Right  to  begin)i  9. 
Practice  (Trial),  12.    Ship»  1. 

NOTICE  TO  PRODUCE. 

See  Practice  (Trial),  8.     Evi- 
dence, 10. 

1.  A  notice  to  produce  ^^  all  and 
every  letters  written  by  the  plain- 
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tiflP  to  the  defendant,  relating  to 
the  matters  in  dispute  in  the 
action,"  is  sufficient  to  let  in 
secondary  evidence  of  a  parti- 
cular letter,  though  it  do  not  spe- 
cify the  date  of  such  letter.  Jacob 
V.  Lee^  Page  33 

2.  A  notice  to  produce  in  a  town 
cause,  served  the  evening  before 
the  trial  at  the  residence  of  the 
attorney  too  late  for  the  attorney 
to  communicate  with  his  client,  is 
not  in  time  to  let  in  secondary 
evidence.     Byrne  v.  Harvey,    89 

3.  In  an  action  for  work  and  labour, 
a  notice  to  produce  ^'  all  accounts 
relating  to  the  matters  in  question 
in  this  cause,"  is  sufficient  to  let 
in  secondary  evidence  of  an  ac- 
count of  work  done,  given  by  the 
plaintiff  to  the  defendant,  without 
specifying  it  by  date  or  otherwise. 
Rogers  v.  Custancey  179 

4.  A  notice  to  produce  all  letters 
written  by  the  one  party  to,  and 
received  by  the  other,  between 
the  years  1837  and  1841  both  in- 
clusive, held  sufficient  to  call  for 
a  particular  letter.  Morris  v. 
Hausery  392 

NOTICE  TO  QUIT. 

An  agent  to  receive  rents  and  let 
has  authority  to  determine  a  ten- 
ancy. In  ejectment  a  person  de- 
fending as  landlord  is  bound  by 
the  same  estoppel  as  the  tenant  in 
possession.  Doe  d.  Earl  Manvers 
V.  James  Mizem  and  another,    56 


OFHCIAL  ASSIGNEE. 
See  Attorney's  Bill,  2. 


ORDER  FOR  PAYMENT  OF 
MONEY. 

See  Bills  of  Exchange,  2.  False 
Pretences,  2. 


ORE  STEALING. 

See  Indictment,  12. 

PEDIGREE. 
See  Reputation. 

PENAL  ACTION. 

An  action  on  2  fV.  &  M.  c.  5.  to  re- 
cover treble  damages  for  pound 
breach,  is  not  a  penal  action  with- 
in 21  Jac.  1.  c.  4.  s.  4. ;  and  since 
the  new  rules  the  defendant  can- 
not dispute  the  matters  alleged  in 
the  declaration  by  way  of  induce- 
ment, without  a  special  plea.  Cas* 
ileman  v.  Hicks,  Page  422 

PENALTY. 

Only  one  penalty  can  be  recovered 
against  the  same  party  under 
6  G.  4.  c.  16.  s.  120.,  though  there 
may  be  different  acts  of  conceal- 
ment and  different  acts  may  be 
given  io  evidence  on  one  count. 
R  R  2 
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Sembhi  a  creditor  of  the  bankrupt 
may  be  liable  to  the  penalty, 
though  a  fraudulent  preference 
was  intended.  Brooks  v.  Glen- 
cross,  Page  62 


PERSONATION. 
See  Evidence,  13. 

PETITIONING  CREDITOR. 
See  Witness,  8,  9. 

PEWS. 

The  churchwardens  have  a  discre- 
tionary power  to  appropriate  the 
pews  in  the  church  amongst  the 
parishioners,  and  may  remove  per- 
sons intruding  on  seats  already 
appropriated.  Rei/nolds  v.  Monk- 
ton,  384 

PLEADING. 

See  Bills  of  Exchange,  3.  Court 
OF  Requests.  Damages,  2.  De- 
murrage. Indictment.  Penal 
Action.     Ship,  1. 

1.  In  trespass,  a  recovery  of  da- 
mages against  a  co-trespasser  not 
sued  is  not  admissible  in  miti- 
gation of  damages  under  the  plea 
of  not   guilty.      Dai/  v.  Porter, 

151 

2.  In  trespass  where  a  justification 
is  pleaded  to  which  the  plaintiff 


new  assigns  that  the  action  is 
brought  for  another  and  different 
trespass  than  that  mentioned  in 
the  plea,  and  not  guilty  is  pleaded 
to  the  new  assignment;  if  the 
plaintiff  gives  in  evidence  only 
one  trespass,  it  is  incumbent  on 
him  to  shew  that  the  trespass  so 
given  in  evidence  is  clearly  a  dif- 
ferent one  from  that  mentioned  in 
the  plea.  If  the  circumstances 
are  alike,  the  jury  ought  to  con- 
sider it  to  be  the  same.  Darby  v. 
Smith.  Page  184 

3.  In  an  action  on  the  case  for  neg- 
ligent driving,  where  the  defend- 
ant's possession  of  the  carriage, 
alleged  to  have  been  negligently 
driven,  is  stated  in  the  declaration 
by  way  of  inducement,  such  pos- 
session is  admitted  by  the  plea  of 
Not    Guilty.       Emery  v.   Clarh, 

260 

4.  The  plaintiff,  on  a  replication  of 
the  Statute  of  Limitations  to  a 
plea  of  set-off,  cannot  on  the  trial 
reduce  the  amount  of  the  set-off 
by  shewing  payment  of  part ;  the 
payment  of  part  ought  to  have 
been   replied.      Moore  v.   Wood^ 

407 

5.  A  prisoner  cannot  of  right  demur 
and  plead  over  to  an  indictment 
for  felony.  A  prisoner  will  not 
be  allowed  to  withdraw  his  plea 
of  not  guilty,  for  the  purpose  of 
taking  a  mere  technical  objection. 
Reg.  V.  Odgers,  479 

6.  A  plea  of  non  cepH  in  replevin 
does  not  put  the  plaintiff  to  proof 
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of    property. 
lings. 


Dover  v.   Raw- 
Page  544 


PLEDGE. 
See  Factor.    Lien,  L 

POACHING. 
See  Game. 

POISONING. 

See  Indictment,  17. 

An  indictment  for  causing  poison  to 
be  taken  by  A.  /?.,  with  intent  to 
murder  A.  /?.,  is  not  sustained  by 
evidence  shewing  that  the  poison, 
although  taken  by  A.  B,,  was  in- 
tended for  another  person.  Reg. 
V.  Mary  Ann  Ryan,  213 

POSSESSION. 
See  Trespass. 

POUND  BREACH. 
See  Sheriff.     Penal  Action. 

PRACTICE. 

See  Counsel.  Evidence,  I,  3. 
Evidence  (in  Reply).  Libel, 
3.  Notice  to  Produce.  Seve- 
ral Counts.  Subpcena.  Venue. 

(admissions.) 

A  deed  agreed  to  be  admitted  on  a  i 
judge's  order,  made  on  a  summons  ! 


describing  it  as  a  counterpart, 
cannot  be  objected  to  at  the  trial 
as  an  original  for  want  of  the 
stamp  as  such,  it  being  properly 
stamped  as  a  counterpart.  Doe  d. 
Wright  V.  Smith,  Page  7 

(amendment.) 

1.  The  record  may  be  amended  at 
Nisi  Prius,  by  adding  a  count 
which  was  in  the  declaration  and 
issue  delivered,  Ernest  v.  Brotonf 

IS 

2.  A  Nisi  Prius  record  to  which  a 
venirey  distringas  and  pannel  are 
annexed,  may  be  withdrawn  at 
Nisi  Prius,  and  amended  by  in- 
dorsing on  the  distringas  the  exe- 
cution thereof,  and  re-entered. 
Masters  v.  LetoiSf  59 

(counsel.) 

Where  a  prisoner  is  defended  by 
counsel  he  has  no  right  to  make 
two  statements  to  the  jury,  one 
by  himself,  the  other  by  his  coun- 
sel.    Reg.  V.  Burrows f  124 

(right  to  begin.) 

I.  Declaration  on  a  poh'cy  of  in- 
surance averred  that  the  person 
insured  was  in  good  health ;  plea, 
that  he  was  in  bad  health,  with  a 
verification.  Replication,  that  he 
was  in  good  health,  as  averred  in 
the  declaration,  and  concluding 
to  the  country.  Held,  that  plain- 
tiff has  the  right  to  begin.  Only 
RB  3 
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one  counsel  on  each  side  is  to  be 
heard  on  the  claim  of  right  to 
begin,  and  the  counsel  for  the 
defendant  has  the  right  to  reply. 
Rawlins  v.  Desborough,     Page  70 

2.  Where  the  substantial  question 
to  be  tried  is  the  existence  of  a 
custom,  affirmed  by  the  defendant, 
he  is  entitled  to  begin,  although 
the  plaintiff's  counsel  alleges  that 
he  seeks  to  recover  real  damages. 
Bastard  v.  Smith,  129 

5.  On  issues  joined  in  an  action  on 
a  charterparty,  *<  that  the  defend- 
ant  did  furnish  sufficient  cargo," 
and  '*  that  plaintiffs  refused,  after 
notice,  to  receive  the  cargo 
offered,'*  the  plaintiff  is  entitled  to 
begin.     Ridgwai/ y,  Exvbank,   217 

4.  AVhere  it  can  be  collected  from 
the  pleadings  and  statements  of 
counsel,  that  substantial  damages 
are  the  object  of  an  action,  the 
plaintiff  has  the  right  to  begin, 
though  all  the  issues  are  on  the 
defendant.    Hoggett  v.  Ox/ey,  251 

5.  In  an  action  on  the  warranty  of  a 
horse,  the  plea  alleging  that  the 
horse  was  sound,  and  issue  joined 
thereon,  the  plaintiff  is  entitled  to 
begin.     Osborn  v.  Thompson t  254 

6.  Declaration  on  a  policy  of  in- 
surance alleged  that  the  same  was 
effected  in  pursuance  of  a  decla- 
ration by  -he  plaintiff,  averring, 
amongst  other  things,  that  the 
party  whose  life  was  insured  was 
not  accustomed  to  any  habits  pre- 
judicial to  health,  and  was  in  a 
sound  state  of  health,  and  the 
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policy  was  to  be  void  in  case  of 
misrepresentation.  Pleas.  1st, 
that  the  party  was  accustomed  to 
habits  prejudicial  to  health,  to 
wit^  of  drunkenness.  2d,  that  the 
party  was  in  a  bad  and  unsound 
state  of  health.  Replication,  De 
Injuria.  Held,  that  the  defend- 
ant was  entitled  to  begin.  Pole 
V.  Rogers,  Page  287 

On  an  issue  from  the  Court  of 
Chancery,  to  try  whether  A.  B. 
was  at  a  certain  time  of  sound 
mind,  the  plaintiff  affirming  the 
soundness  is  entitled  to  begin* 
In  such  issues  it  will  be  presumed 
that  the  party  ordered  to  be 
plaintiff  was  intended  to  begin. 
Frank  v.  Frank,  814 

Where  the  affirmative  of  any  one 
material  issue  is  on  the  plaintiff, 
and  he  undertake^  to  give  evi- 
dence upon  it,  he  is  entitled  to 
begin.      Ratolins  v.  Desborough, 

S28 

Semble,  on  the  trial  of  an  issue  of 
non-joinder  of  another  defendant 
in  an  action  for  goods  sold,  the 
defendant  is  entitled  to  begin. 
He  is  so  entitled  if  he  admits  the 
amount  of  the  debt.  Bonfield  v. 
Smiih,  519 

(right  to  reply.) 

Semble,  if  two  prisoners  are  in- 
dieted  jointly  for  the  same  offence, 
and  one  call  witnesses,  the  counsel 
for  the  prosecution  is  entitled  to 
a   general    reply.      But    if  the 
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offences  are  separate,  and  they 
might  have  been  separately  in- 
dicted, he  must  in  his  reply  con- 
fine himself  to  the  case  of  the 
party  who  has  called  witnesses. 
Reg.  V.  Hai^y  WtUter^  and  Others, 
Page  155 
2.  Counsel  for  prisoners  in  felony 
have  no  right  to  give  the  prisoner's 
statements  of  the  facts.  A  state- 
ment of  facts  not  intended  to  be 
proved  gives  a  reply  to  the  coun- 
sel for  the  prosecution.  Reg. 
V.  Butcher,  228 


(several  defendants.) 

1.  In  trespass  against  several  defend- 
ants, where  upon  proof  of  tres- 
passes affecting  different  defend- 
ants, the  counsel  for  the  plaintiff 
elects  to  proceed  on  the  trespasses 
affecting  two  only  of  the  defend- 
ants, he  cannot  afterwards  proceed 
(even  as  against  those  defendants) 
on  other  trespasses  affecting  all 
the  defendants.  —  The  defendants 
against  whom  the  counsel  aban- 
dons the  case  ought  not  to  be 
acquitted  till  the  special  pleas  in 
which  they  have  joined  are  dis- 
posed of.     Hitchen  v.  Teaie,      30 

2.  In  an  action  of  trespass  against 
several  defendants,  the  plaintiff 
having  proved  one  trespass  com- 
mitted by  some  of  the  defendants, 
and  another  trespass  committed  by 
other  defendants,  is  bound  to  elect, 
before  the  defendants  open  their  I 


case,  against  which  defendants  he 
will  proceed.  Howard  v.  Netoton 
and  others,  Page  509 

(trial.) 

1.  The  counsel  calling  a  witness  who 
has  given  unfavourable  evidence 
on  cross-examination,  may,  on  re- 
examination, ask  him  questions  to 
show  inducements  to  betray  the 
party  who  has  called  him.  Dunn 
v.  Aslett,  Page  122 

2.  When  the  plaintiff  at  the  assizes 
is  compelled  to  withdraw  his  record 
on  account  of  the  non«arrival  of 
his  witnesses  on  his  cause  being 
called  on,  a  judge  will  allow  the 
record  to  be  re-entered  on  the 
arrival  of  the  witnesses,  unless  it 
be  shown  by  affidavit  for  the  de- 
fendant that  his  witnesses  have 
been  dismissed.     Lean  v.  Smyth^ 

126 

3.  Where  a  witness  in  cross-exami- 
nation denies  having  used  particu- 
lar expressions  in  the  presence  of 
the  parties,  the  opposite  counsel 
examining  a  person  to  contradict 
the  witness  is  not  at  liberty  to  lead 
by  reading  from  his  brief  the 
words  denied ;  the  conversation 
spoken  to  by  the  first  witness 
being  evidence  in  itself.  Hallett 
V.  Cousensy  238 

4.  Where  a  plaintiff*  in  ejectment 
makes  out  a  prima  facie  case  as 
heir  at  law,  and  is  answered  by  a 
will  being  set  up  for  the  defend- 
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anty  he  is  at  liberty,  in  reply,  to 
put  in  a  subsequent  will,  whereby 
the  estates  claimed  were  devised 
to  him.  Doe  d.  Charles  Gosley 
V.  Godey,  Page  243 

5.  In  an  action  on  a  warranty,  where 
the  horse  warranted  is  exhibited 
to  the  jury  in  the  presence  of 
witnesses  during  the  defendant's 
case,  the  plaintiff  cannot  call 
veterinary  witnesses  attending  the 
view  to  give  their  then  opinion, 
he  having  had  the  opportunity  of 
inspection  before  closing  his  case. 
Osbom  V.  Thompson,  254 

6.  In  trespass  quare  clausum  JregU, 
where  there  are  several  issues,  and 
amongst  them  one  on  the  plain, 
tiff's  possession  of  the  close,  the 
plaintiff  has  a  right  to  a  trial  of  all 
the  other  issues,  though  it  appears 
on  the  opening  of  the  evidence 
that  he  was  not  in  possession  of  the 
close-  Fryy.Monchtoity  303 

7*  A  witness  called  under  a  mistake 
of  counsel  as  to  his  being  able  to 
speak   to    a    transaction,  is    not 
liable  to  cross-examination,  though  I 
sworn,    if   the  mistake    be  dis- 1 
covered  before  any   question   is  ; 
put.     Wood  V.  Mackinson,       273  j 

8.  Where  a  party  refuses  to  produce  | 
a  document  afler  notice,  and  se-  i 
condary  evidence  is  in  conse- 
quence given,  he  cannot  after,  i 
wards  put  in  the  document  as  part 
of  his  own  case.  Doe  d,  Thomp^  I 
son  V.  Hodgson,  283 

9.  On  the  trial  of  an  issue  directed  ' 


by  the  Court  of  Chancery,  to  try 
whether  the  plaintiff  was  the  next 
of  kin  of  J.S.  (with  the  usual 
order  for  indorsing  any  special 
matter  on  the  record),  one  defend- 
ant, A.  B.,  claimed  to  be  as  nearly 
related  to  J.  S.  as  the  plaintiff 
was ;  the  other  defendant,  C.  Dn 
set  up  a  claim  inconsistent  with 
the  cases  both  of  the  plaintiff  and 
A.  B.  Held,  that  at  the  close  of 
the  plaintiff's  case,  CD.  should 
not  only  open  but  prove  his  case, 
and  that  then  A.  B.  should  do  the 
like,  the  plaintiff  having  the  genend 
reply  on  both.  Sarah  PhiUipt 
v.  WilUtts,  Rige  319 

10.  The  counsel  calling  a  witness 
who  gives  adverse  testimony  can- 
not on  re-examination  ask  whether 
the  witness  had  not  given  a  differ- 
ent account  to  the  attorney. 
Winter  y.  Butt,  S51 

11.  Where  a  document  is  called  for 
after  notice  to  produce  by  the 
plaintiff,  the  defendant  may  during 
the  plaintiffs  case  produce  evi- 
dence to  shew  the  document  law- 
fully out  of  his  possession,  and 
such  evidence  is  solely  for  the 
judge  to  determine  whether  se- 
condary evidence  be  admissible, 
and  gives  the  plaintiff's  counsel 
no  reply  to  the  jury.  Harvey 
V.  Mitchell,  366 

12.  On  the  trial  of  a  cause  it  is  in 
the  discretion  of  a  judge  to  say  in 
what  order  the  counsel  for  differ- 
ent   defendants,  having  different 
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interests,  shall  cross-examine  and 
address  the  jury.  The  order 
of  seniority  is  not  imperative. 
Fletcher  v.  Crosbie^         Page  417 

IS.  Where  a  witness  remains  in 
court  after  an  order  that  the 
witnesses  shall  leave  the  court, 
his  testimony  cannot  on  that 
ground  be  excluded;  it  is  only 
matter  for  observation  on  his  evi- 
dence.    Chandler  v.  Horne^    423 

14.  Where  a  juryman  on  a  criminal 
trial  is  taken  so  ill  as  to  be  unable 
to  continue,  another  juryman  may 
be  sworn  with  the  eleven  already 
on  the  trial,  and  the  case  proceed, 
the  witnesses  already  heard  being 
recalled.  Reg,  v.  Beere,  472 

(putting  opf  trial.) 

A  motion  to  put  off  a  trial  on  an  in- 
dictment for  felony,  cannot  be 
entertained  till  after  plea  pleaded. 
It  is  a  good  ^^rouiid  for  putting  off 
a  trial  that  the  panel  of  jurors  at 
the  present  a5s17.es  ha^  been  taken 
from  a  neighbourhood  where  an 
excitement  has  been  raised  against 
the  prisoner  likely  to  prevent  a 
fair  trial.    Reg.  v.  Bolatn,         192 

PRESCRIPTION  ACT. 
See  Light. 

In  trespass,  upon  issue  joined  whe- 
ther the  defendant  had  for  thirty 
years  enjoyed  as  of  right  a  certain 
privilege,  &c.,  upon  the  plaintiff's 


land,  the  plaintiff,  in  order  to 
raise  the  presumption  that  the 
enjoyment  was  permissive,  may 
give  in  evidence  an  old  lease  made 
to  the  defendant's  predecessor, 
and  expiring  immediately  before 
the  commencement  of  the  thirty 
years,  whereby  the  lessee  was  en- 
titled %o  the  privilege,  &Cp,  during 
the  term.  It  is  not  necessary  in 
such  a  case  for  the  plaintiff  to 
reply  the  lease  specially  under 
2  &  3  ^r.  4.  c.  71.  *.  5.  Claif 
V.  Thackeray y  Page  244 


PRINCIPAL  AND  AGENT. 
See  Factor.    Notice  to  Quit. 


PRIVILEGED  COMMUNICA- 
TION. 

See  Libel  and  Slander,  1, 2. 9, 10. 


PRISONER'S    COUNSEL. 

See  Practice  (Counsel).    Prac- 
tice (Right  to  Reply),  2. 


PUBLIC  DOCUMENT. 
See  Evidence,  17* 


RAILWAY. 

A  party  is  liable  to  be  indicted  un* 
der  */.  3  &  4  Vict.  c.  97.  s.  15.  if  • 
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he  designedly  places  on  a  railway 
substances  having  a  tendency  to 
produce  an  obstruction  of  the 
carriages,  though  he  may  not  have 
done  the  act  expressly  with  that 
object.  Reg.  v.  Holrot/d^  Page  S39 

RAPE. 

1.  On  a  trial  for  rape,  or  attempt  to 
commit  a  rape,  the  female  as- 
saulted may  be  confirmed  by  proof 
that  she  recently  after  the  alleged 
outrage  made  a  complaint,  but  the 
particulars  of  what  she  said  cannot 
be  asked  in  chief  of  the  confirm- 
ing witness,  but  may  in  cross- 
examination.      Reg.    V.     Walker^ 

212 

2.  On  a  trial  for  rape,  the  prose- 
cutrix having  on  cross-examina- 
tion denied  that  she  had  had 
connection  with  other  men  than 
the  prisoner,  those  men  may  be 
called  to  contradict  her.  Reg,  v. 
Robinsy  512 

RATIONE  TENURiE. 
See  Reputation,  2. 

RECEIPT. 
See  Indictment,  3. 

RECEIVING  STOLEN  GOODS. 

See  Indictment,  4.  16. 

Where  A.^  knowing  that  goods  have 
been  stolen,  directs  B.^  his  servant. 


to  receive  them  into  his  premises, 
and  B.^  in  pursuance  of  that  di- 
rection, afterwards  receives  them 
in  A*B  absence,  B.  knowing  that 
they  had  been  stolen,  they  nay 
be  jointly  indicted  for  receiving 
them.  Reg.  v.  Parr  and  oihen, 
Page  346 


RECORD  (Re.entkrino> 
See  Practice  (Trial),  2. 

RE-ENTRY. 
See  Condition. 

RE-EXAMINATION. 
See  Practice  (Trial),  10. 

REFRESHING  MEMORY. 
See  Witness,  7. 

RELEASE. 
See  Stamp. 

RENT. 
See  Limitation  or  Action. 

REPLEVIN. 
See  Pleading,  6. 

REPLY  (RIGHT  TO). 
See  Practice. 


INDEX. 


591 


REPUTATION. 

1 .  The  declarations  of  an  illegitimate 
member  of  a  family  respecting  his 
illegitimate  brothers  are  not  ad- 
missible as  reputation.'  Doe  d. 
Bamford  v.  Bartoriy  Page  28 

2.  Evidence  of  reputation  is  not 
admissible  to  shew  a  liability  in 
the  occupiers  of  land  to  repair  a 
road,  raiione  tenurce.  Reg-  v. 
Waverlreey  Inhabitants  of,        353 

3.  In  a  question  of  pedigree,  where 
it  is  important  to  shew  that  the 
family  had  relatives  living  at  a 
particular  place,  evidence  may  be 
given  of  declarations  by  a  de- 
ceased member  of  the  family  that 
«  he  was  going  to  visit  his  relatives, 
at  that  place."  Rishton  v.  Nesbittf 

552 


RESTITUTION  (WRIT  OF). 
See  Forcible  Entry. 

REVERSIONER. 

A  reversioner  cannot  sue  for  the  ob- 
struction of  a  right  of  way,  unless 
the  obstruction  be  such  as  either 
permanently  injures  the  estate,  or 
operates  in  denial  of  the  right. 
Hopxnoodv.  Schqfieldy  34 

REWARD. 
See  Transportation. 


RUNNING  DOWN. 

See  Negligence. 

SELF  DEFENCE. 
See  Malicious  Shooting,  &c.,  3. 


SERVICE  OF  PROCESS. 
See  Court  of  Requests. 

SESSIONS  (ORDER  OF). 

Where  an  appeal  against  an  order 
for  payment  of  money  under  the 
Lighting  and  Watching  Act  is 
duly  entered  at  the  sessions,  and 
afterwards  dismissed,  after  hearing 
counsel,' on  the  ground  that  notice 
of  the  appeal  had  not  been  given 
to  the  magistrates  making  the  or- 
der, though  it  had  been  given  to 
the  inspectors,  the  sessions  cannot 
award  costs  to  the  respondent,  the 
matter  of  the  appeal  not  having 
been  heard  and  determined.  Reg, 
v.  Wilkinson,  Page  431 

SET  OFF. 
See  Pleading,  4. 

SEVERAL   COUNTS. 

When  a  count  on  an  account  stated 
is  joined  with  another  count,  the 
plaintiff,  having  only  one  cause  of 
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action,  and  that  applicable  to  both 

counts,  must  elect   on  which  to 

take  his  verdict.  Shires  v.  BurrotOf 

Page  405 


SEVERAL   DEFENDANTS. 

See  Practice  (several  Defend- 
ants).   Practice  (Trial,  9.  12.). 


SEVERAL  ISSUES. 
See  Practice,  (Trial),  6. 

SEVERAL  OFFENCES. 
See  Indictment,  4.  16. 

SHERIFF. 

Where  a  bailifFin  possession  of  goods 
under  a  landlord's  distress,  receives 
&Ji.  fa.  from  the  sheriff,  and  sells 
the  goods  under  it,  the  sheriff  is 
liable  in  an  action  for  pound- 
l)reach  and  rescue,  at  the  suit  of 
the  landlord.      Reddell  v.  Stoxvet/y 

358 

SHIP. 
See  Demurrage,  Negligence. 

U  A  ii  registered  owner  of  certain 
shares  of  a  ship,  the  remaining 
shares  belonging  to  C  and  2).,  his 
partners  in  trade,  according  to 
their  interests  in  the  general  pro- 


perty of  the  partnership.  Held, 
that  A.  alone  could  not  maintain 
an  action  for  money  had  and  re* 
ceived  against  the  defendant,  an 
insurance  broker,  to  recover  his 
proportion  of  proceeds  of  a  policy 
of  insurance  effected  by  the  de- 
fendant on  the  ship.  Brown  v. 
Bradford,  Page  41S 

.  The  owner  of  a  ship  may  verbally 
authorize  a  creditor  to  take  pos- 
session of  it  as  a  lien,  and  the 
creditor  so  taking  possession  may 
enforce  such  lien  without  any  al* 
teration  in  the  registry.  Cazenove 
v.  Clayton,  550 


SHIPPING  NOTE. 
See  False  Pretences,  2. 


SIMONY. 

In  debt  for  penalties  under  31  Eliz. 
c.  6.  for  a  simoniacal  contract  to 
present,  the  declaration  alleged  a 
contract  by  the  clerk  to  buy  the 
advowson,  if  he  were  presented  to 
the  living,  and  a  presentation  in 
pursuance  of  such  contract :  held 
that  proof  of  presentation  was  es- 
sential to  the  action,  and  that  for 
that  purpose  it  was  not  enough  to 
shew  that  the  defendant  prepared 
a  presentation,  and  tendered  it  to 
the  bishop's  secretary,  but  which 
never  was  in  fact  used  or  acted 
upon,  the  clerk  having  been  after- 
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wards  instituted  on  his  own  petition 

as  equitable  owner  of  the  advow- 

8on.       Greenwood   v.   Waodham, 

Page  363 

SLANDER. 
See  Libel. 

SOUNDNESS. 
See  Warranty,  1,  2,  3. 


SPECIAL  PLEADER. 

Semhley  an  action  cannot  be  sup- 
ported against  a  certificated 
special  pleader,  for  negligence, 
or  unskilful  advice,  in  the  course 
of  his  profession.  'Perring  v.  Re* 
butter,  429 

STABLE- 
See  Indictment,  13. 


STAMP. 

See    Practice,   1.      Bills    of 
Exchange,  2. 

A  release  executed  by  several  com- 
moners, of  their  separate  rights  of 
common  over  the  same  waste,  in 
an  action  touching  the  extent  of 
the  waste  is  sufficient  to  make 
them  all  competent  witnesses, 
though  there  be  only  one  stamp. 
Carpenter  v.  Bulkr,  298 


STANNERS. 

Tlie  stanners  of  Devonshire  are  not 
entitled  by  custom  to  divert  water 
from  streams  into  their  mines,  and 
for  that  purpose  to  dig  trenches 
over  other  people's  lands.  Bas" 
tard  V.  Smith,  Page  129 


STATUTES. 

29  Car.  2.  c.  3.  s.  \1.  (Statute  of 
Frauds),  221 

2W.6cM.  C.5.  (Pound  Breach),  422 

25  G.  2.  c.  31.  s.  2.  (Keeping  dis- 
orderly House),  225 

17  G.  3.  c.  30.  8. 1.  (Notes,  &c.  for 
less  than  5/.),  469 

38  G.  3.  c.  87.  (Special  administra- 
tor), 162 

1  G.  4.  c.  87.  8.  2.  (Recovering 
Mesne  Profits),  283 

4  G.  4.  c.  54.  s.  3.  (Threatening 
letter),  296 

5  G.  4.  c.  84.  s.  22.  (Reward  for  dis- 
covering  transported  felon  at 
large),  279 

6  G.  4.  c.  94.  (Factor's  Act),         22 

6  G.  4.  c.  74.  88.20,21.  (Objections 
to  Indictment  after  Verdict),  197 

7  &  8  G.  4.  c.  29.  8.  15.  (Stealing  in 
a  warehouse),  458 

7  &  8  G.  4.  c.  29.  s.46.  (Embezzle- 
ment),  236 

7  &  8  G.  4.  c.  29.  8.  49.  (Embezzle- 
ment), 425 

7  &  8  G.  4.  c.  29.  8. 53.  (False  pre- 
tences), 17 

7  &  8  G.  4.  29.  8.  15.  (Indictment 
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for  Stealing  in  a  Shop  or  Ware- 
house).  Page  115.458 

7  &  8  G.  4.  c.  29.  8. 7.  (Threatening 
to  accuse),  14 

9  G.  4.  c.  31.  s.  14.  (Concealing 
birth),  44.  294 

9  G.  4.  c.  31.  8.  12.  (Malicious 
shooting),  39, 40 

9  G.  4.  c.  31.  8.27.  (Summary  con- 
viction for  Assault),  446 

9  G.  4.  c.  69. 8.  9.  (Poaching),  37. 42 

11  G.  4.  &  1  W^.  4.  c.  66.  8.  3.  (For- 
gery of  Undertaking  to  pay 
Money),  469 

11  G.  4.  &  1  m  4.  c.  66.  s.  30.  (Ut- 
tering forged  foreign  Promissory 
Note),  281 

2  JV.  4.  c.  4.  (Embezzlement),    236 

2  W.  4.  c.  45.  8.  58.  (False  answer 
by  Voter),  72 

2  W.  4.  c.  34.  8.  7.  (Joint  utterance 
of  counterfeit  Coin),  219 

2&SIV.  4.^  c.  71.  8.  5.  (Prescrip. 
tion  Act),  244 

3  &  4  fT.  4.  c.  27.  (Limitation  of 
Actions),  441 

3  &  4  fT.  4.  c.  42.  s.  27.  (Indorsing 
name  of  Witness),  103.  400 

3  &  4  W.  4.  c.  90.  (Lighting  and 
Watching  Act),  431 

5  &  6  fT.  4.  c.  50.  8.  95.  (Costs  of 
indicting  Highway),  137.  307.444 

5&61V.  4.  c.  50.  8.23.  (Dedication 
of  Way),  305 

7  JV.  4.  &  1  Vict.  c.  85.  s.  11.  (Con- 
victing of  Assault  on  Indictment 
for  Felony),  460.  531 

1  Vict.  c.  85.  s.  2.  (Indictment  for 
poisoning),  213 


1  Vid.  C.85.  a.  4.  (Felonious  cuttii^), 

Pigc479 

2  &  3  Vict.  c.  58.  (Stealing  ore),  476 

3  &  4  Vict.  c.  97.  s.  15.  (Obstruct- 
ing Railway),  SS9 

SUBPOENA. 

A  witness  is  not  bound  to  obey  a 
subpcena  altered  by  the  attorney 
from  the  sittings  for  which  it  was 
originally  sued  oat  to  subsequent 
sittings  without  being  re-sealed. 
Whether  a  subpcena  has  been 
served  in  reasonable  time  before 
the  trial  is  matter  for  the  court 
Service  on  a  person  living  close 
to  the  place  of  trial,  at  half  past 
eleven  o'clock  in  the  morning,  for 
a  cause  called  on  at  two  o'clock, 
is  not  in  sufficient  time.  Barber 
V.  H'ood,  172 

SUBPOENA  DUCES  TECUM. 
See  Witness,  1.  6. 

SUBSCRIBING  WITNESS. 

1.  An  unproved  will,  more  than 
thirty  years  old,  coming  from  the 
possession  of  one  of  the  family  of 
the  testator,  may  be  read  without 
accounting  for  the  subscribing  wit- 
nesses, though  the  person  pro- 
ducing it  be  not  strictly  entitled  to 
the  custody.  Doe  d.  Wildgoose  v. 
Pearccy  240 

2.  Where  the  subscribing  witness  to 
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an  instrumeut  has  become  blind, 
the  instrument  cannot  be  proved 
without  calling  him.  Craytk  v. 
Frith,  Page  262 

3.  A  deed  executed  in  the  presence 
of  a  subscribing  witness  proved  to 
be  abroad  at  the  time  of  the  trial, 
is  admissible  on  proof  of  the  wit- 
nes9*s  writing,  notwithstanding  the' 
power  to  examine  on  interroga- 
tories under  I  JV.  4f  c.  22.  s.  4. 
Glubb  V.  Edwards,  300 


SUMMONS. 
See  Evidence,  19. 


TALES. 
See  Jury,  2. 


THREATENING  TO  ACCUSE, 

&c. 

The  threatening  to  accuse  under 
7  &  8  G.  4.  c.  29.  s,  7.  need  not  be 
a  threat  to  accuse  before  a  judicial 
tribunal ;  a  threat  to  charge  before 
any  third  person  is  enough.  Rex 
V.  Robinsouy  14 


THREATENING  LETTER. 

Sending  a  letter  to  A.  B.  threatening 
to  burn  a  house  of  which  he  is 
owner,  but  let  by  him  to,  and  oc- 
cupied by,  a  tenant,  is  not  an 


offence  within  the  4  G.  4.  c.  54. 

*.  3.     Reg.  V.  William  Burridge, 

Page  296 


TRANSPORTATION  (Return- 

INO  from). 

The  judge  before  whom  a  pritoner 
is  tried  for  returning  from  trans- 
portation has  power  to  order  the 
county  treasurer  to  pay  the  pro- 
secutor the  reward  under  5  G.  4. 
c.  84.  s.  22.      Reg.  ▼.  Emmons^ 

379 


TRAVERSING. 
See  Misdemeanor. 

TRESPASS. 
See  Pleading,  1,  2. 

In  trespass,  on  pleas  of,  1.  Not 
Guilty,  and  2.  That  the  goods 
were  not  the  goods  of  the  plaintiff, 
and  issues  thereon,  the  defendant 
cannot  set  up  property  in  a 
stranger,  under  whom  he  does  not 
justify,  in  answer  to  the  plaintiff's 
possession.      Carter  v.  Johmoriy 

263 


TRIAL. 
See  Practice. 
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UTTERING  COUNTERFEIT 
COIN. 

1.  Where  one  of  two  persons  in 
company  utters  counterfeit  coin, 
and  other  counterfeit  coin  is  found 
on  the  other  person,  they  are 
jointly  guilty  of  the  aggravated 
offence,  under  2  W*  4.  c.  34.  «.  7* ; 
if  acting  in  concert,  and  both 
knowing  of  the  possession.  Reg. 
V.  John  Gerrish  and  Elizabeth 
Broxony  Page  219 

2.  If  two  persons  jointly  prepare 
counterfeit  coin,  and  then  utter  it 
at  different  shops,  apart  from  each 
other,  but  in  concert  and  intend- 
ing to  share  the  proceeds,  the  ut- 
terings  of  each  are  the  joint  utter- 
ings  of  both,  and  they  may  be 
convicted  jointly.  Reg.  v.  Charles 
Hurse  and  Charles  Dunn,       360 


VARIANCE. 
See  Simony.    Highway,  2,  4. 

VENDOR  AND  PURCHASER. 

See  Frauds  (Statute  of). 

1.  A  condition  of  sale,  "  that  if  any 
mistake  shall  be  made  in  the  de- 
scription of  the  premises,  or  any 
other  error  whatever  shall  appear 
in  the  particulars  of  the  property, 
such  mistake  or  error  shall  not 
annul  the  sale,  but  a  compen- 
sation shall  be  giveni  &c."  does 


not  apply  where  any  substantial 
part  of  the  property  turns  out  to 
have  no  existence,  or  cannot  be 
found;  or  where  the  vendor  has 
maldjide  given  a  very  exaggerated 
description  of  the  property.  The 
purdiaser  may  in  such  a  case  re- 
scind  the  contract  in  toto.  Robin- 
son V.  Musgrtwe^  Page  92 
*  A  policy  of  insurance  on  the  life 
of  A,  had  been  assigned  to  the 
plaintiff:  the  defendant  having 
privately  ascertained  that  A.  was 
dangerously  ill,  treats  with  the 
plaintiff  for  the  purchase  of  the 
policy  for  a  small  sum,  represent- 
ing it  as  the  then  value  of  the 
policy,  the  plaintiflT  not  being 
aware  of  A.*s  illness.  Held,  that 
the  sale  was  void,  and  that  the 
plaintiff  might  recover  the  value 
of  the  policy  in  an  action  of  tro- 
ver.   Jones  v.  Keene,  346 


VENUE. 

When  the  venue  is  before  plea 
brought  back  to  the  original 
county,  on  an  undertaking  to  give 
material  evidence  in  that  county, 
the  undertaking  is  satisfied  by 
evidence  in  that  county,  going  to 
support  any  traversable  allegation 
in  the  declaration.  Lawson  v. 
MangleSf  427 

VICE. 
See  Warranty^  3. 
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VOTER. 

Where  a  party^  registered  amongst 
the  voters  for  a  county,  as  a  561, 
occupier,  had  ceased  before  the 
election  to  occupy  the  premises 
for  which  he  was  so  registered, 
but  had  entered  on  the  occu- 
pation of  other  premises  of  equal 
value, — such  party  has  no  right 
to  vote.     Reg,  v.  Dodstoorthy 

Page  72 

WAREHOUSE. 

A  cellar  used  merely  for  the  deposit 
of  goods  intended  for  removal  and 
sale,  is  a  warehouse  within  7  & 
8  Geo.  4.  c,  29.  s.  15.  Reg.  v.  fV. 
Hill  and  Another,  458 


WARRANT  OR  ORDER  TO 
PAY  MONEY. 

See  Bills  of  Exchange,  2.  False 
Pretences,  2. 

WARRANTY. 
See  Practice  (Trial),  5. 

1.  A  slight  disorder  on  a  horse  at 
the  time  of  a  sale,  not  calculated 
permanently  to  diminish  his  use- 
fulness, and  from  which  he  ul- 
timately recovers,  is  not  an  un- 
soundness constituting  a  breach 
of  the  warranty.  Bolden  v.  Brog- 
den,  113 

VOL.  n. 


2.  A  cougby  at  the  time  of  the  sale 
of  a  horse  warranted  sounds  is  an 
unsoundness  and  breach  of  the 
warranty,  though  it  be  afterwards 
cured  without  any  permanent  in- 
jury to  the  horse.  Coates  ▼•  Ste^ 
phenst  P*ge  157 

3.  Crib-biting,  which  has  not  yet 
produced  disease,  or  alteration  of 
structure,  is  not  an  <<  unsound- 
ness," but  is  a  ''vice,*'  under  a 
warranty  that  a  horse  is  "  sound" 
and  free  from   «« vice."     Sckole' 

JUddv.Rohh,  210 

WINDOW, 

See  Light. 


WITNESS. 

See  SuBP(£NA.    Practice  (Trial)i 
1.  3.  7.  10. 13. 

1.  A  witness  is  not  bound  to  pro- 
duce, in  obedience  to  a  subpoena, 
a  will  which  he  holds  as  attorney 
for  a  devisee  claiming  under  it; 
although  it  be  suggested  that  it  is 
a  will  of  personalty,  as  well  as  of 
realty,  and  ought  therefore  to  be 
deposited  in  the  Ecclesiastical 
Court.    Doe  d.  Carter  v.  Jamesy 

47 

2.  Where  a  witness  would  be  liable 
to  indemnify  the  defendant  not 
only  against  the  damages  and 
costs  to  be  recovered  by  the 
plaintiff,  but  also'  against  the  de- 

S  S 
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•  ifinidaolftfno^rp  t^ogte^vfaeiiiil  tiot 
'Mxnpcbtoi^'fortihe  dUsfendaiiA^'iiior 
-  cmi  4ie  >te  imadeira^-bjiiiodorse- 
<  incnt  on'»>the  'pdatea'-uQder^'^ie 

•T .  Stanley  v.^Jebton^  /Page*  103 

S«<  IVhere  a  defendani  jutlified  a 
i  ttrespass  to  chaitds  by  a-  pleg,  al- 
leging them  to  be  the  property  of 
J.  S^  and  that  he  committed  the 
trespass  by  the  command  of  J.  S. : 
held,  that  J,  S.  was  not  a  com- 
petent witness  for  the  defendant, 
>  and  that  he  could  not  be  ren- 
dered competent  by  indorsing  the 
postea  under  stat.  3  &  4  f F.  4. 
c.  42.  s.  26.     Green  v.  Warburton^ 

105 

4.  Where  a  witness  gives  on  cross- 
examination  unfavourable  tes- 
timony to  the  party  calling  him, 
and  on  re-examination  denies 
having  given  a  different  account 
of  the  matter  so  spoken  to,  the 
party  calling  him  has  no  right  to 
discredit  him  by  shewing  he  had 
given  such  different  account. 
Holdnoorth  v.  The  Mayor  of 
Dartmouthy  153 

5.  In  an  action  ex  contractd,  a  de- 
fendant who  has  suffered  judg- 
ment by  default,  is  not  a  com- 
petent witness  for  the  plaintiff 
against  other  defendants  who 
plead  to  the  action.  Green  v. 
SuUonf  269 

6.  A  witness  called  on  his  subpoena 
duces  tecum,  who  objects  to  the 
production  of  documents,  has  no 
right  to  have  the  question  of  his 


'  -liabiKtyi'toifNfoducei  argued  li^  ills 
ciH*isel  retaioeil'Ibfi  tfaatjpdrpoie. 
^iDoby^'Rmodggh^n.  Emrl  ffiSgre- 
rkkowii     niihi  Aoni   i,o>.  ng9:S86 
7i' WHerr;<^'alivitne»^rhad  bctp»^- 
PamidQd  ibeforeiiGompottoheDi/iof 
^^Ban^pt  shortbf  ftftdr  theactof 
>  I  brnhnipUff^  iSemikr  Jibal  iutJmmf 
"Tef^f.'io.ftM  d^Noailioa^rliei'lheQ 
made,  for  the  purpose  of  refresh- 
ing his  memory  as  to  the  date. 
Smith    assignee    of    Morgan   v. 
Morgan,  257 

8.  In  an  action  brought  by  a  bank- 
rupt against  his  assignees,  to  try 
the  validity  of  the  fiat,  the  pe- 
titioning creditor  is  not  a  com- 
petent witness  to  prove  the  debt 
due  to  him,  although  he  has  as- 
signed it  over  to  a  third  person. 
Carruthers  v.  Graham,  368 

9l  In  an  action  against  the  assignees 
of  a  bankrupt  for  seizing  goods  al- 
leged to  have  been  assigned  to 
the  plaintiff  by  the  bankrupt  be- 
fore his  bankruptcy,  the  bankrupt 
is  a  competent  witness  for  the 
plaintiff,  to  prove  that  the  assign- 
ment was  made  for  a  valuable 
consideration,  and  in  consequence 
of  pressujre,  although  the  defend- 
ants rel}'  on  the  assignment  as 
constituting  in  itself  an  act  of 
bankruptcy. 

In  such  action,  where  no  notice 
has  b^en  given  of  disputing  the  trad- 
ing, act  of  bankruptcy,  or  petition- 
ing creditor's  debt,  the  petitioning 
creditor  (having  assigned  his  debt, 
and  executed  a  release  to  the  as- 
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Bigneef)  is  a  competent  witness 
for  them  to  prove  an  act  of  bank- 
ruptcy pric^  to  that  on  which  the 
adjudltotion  took  place,  for  the 
purpose  of  over-reaching  the  al- 
leged assignment  to  the  plaintiff. 
Smith  V.  Groonh  Page  388 

10.  Where  on  the  trial  of  an  issue 
d&oUavH  vel  non^  from  the  Court 


of  Chanberyt  the  plaintiff,  in  obe- 
dience to  the  rule  of  that  court, 
calls  the  second  attesting  witness, 
who  gives  evidence  adverse  to  the 
plaintiff,  the  counsel  of  the  plain- 
tiff may  put  questions  to  him  in 
the  nature  of  a  cross-examination. 
'Btmman  v.  Botmant      Page  501 
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